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Teacher  Speech  and 
the  First  Amendment 

Douglas  S.  Punger 


THE  SCHOOL  ADMINISTRATOR  of  today  had  better 
have  a  thick  skin,  an  open  mind,  and  a  comprehensive 
general  liability  insurance  policy.  In  managing  a  school  or 
a  system  of  schools,  the  modern  principal  or  superintendent 
should  understand  the  principles  of  "Theory  Z" '  and  avoid 
an  authoritarian  management  style.  He  soon  learns  that 
most  of  his  policy  decisions  are  subject  to  criticism,  both 
public  and  private,  by  teachers  and  other  subordinate 
employees,  which  criticism  is  protected  generally  by  the 
First  Amendment  to  the  United  States  Constitution.2 
Should  he  retaliate  in  almost  any  way,  the  courts  stand 
ready  to  provide  the  employee  a  remedy.3 


The  Administrator's  Balancing  Act 

It  is  now  well  established  that  a  teacher  has  interests,  as  a 
citizen,  in  commenting  on  matters  of  public  concern  that 
are  protected  by  the  First  Amendment.4  But  the  teacher's 
interests  must  be  balanced  against  the  interests  of  the 
school  board,  as  an  employer,  in  promoting  the  efficiency 

(continued  on  page  9) 


The  author  is  the  school  attorney  for  the  Winston-Salem/ Forsyth 
County  Schools.  He  has  frequently  written  for  the  School  Law  Bulletin. 

1.  W.  Ouchi,  Theory  Z:  How  American  Business  Can  Meet  the 
Japanese  Challenge  (1981). 

2.  Pickeringv.  Board  of  Educ, 391  U.S.  563  (1968);  Givhan  v.  Western 
Line  Consolidated  School  Dist.,  439  U.S.  410  (1979). 

3.  Perry  v.  Sindermann,  408  U.S.  593  (1972). 

4.  Tinker  v.  Des  Moines  Indep.  Community  School  Dist.,  393  U.S. 
503  (1969);  and  Pickering  v.  Board  of  Educ,  391  U.S.  563  (1979). 


Legal  Issues 

in  School  Health:  Part  I 

Anne  M.  Dellinger 


CLEARLY  IT  IS  ADVISABLE  for  school  and  health 
workers  to  cooperate— so  clearly,  in  fact,  that  in  North 
Carolina  the  law  requires  cooperation.  School-age  children 
have  health — and  therefore  learning — problems  that  need 
the  attention  of  both  public  health  and  education  officials. 
This  article  and  another  article  in  the  next  School  Law 
Bulletin  on  the  privacy  issues  in  school  health  seek  to  make 
cooperation  easier  by  explaining  certain  legal  aspects  of 
health  care  for  the  public  school  population. 


Health  Care  Providers  and  the  Mandate 

There  is  a  widespread  expectation  that  public  schools 
will  furnish  certain  health  services.  Recently  a  writer  in  the 
New  York  Times  Magazine  lamented  a  decrease  in  services 
provided  in  schools  over  the  last  half-century  and  the 
resulting  "lost  opportunity  to  make  available  minimum 
care  for  those  children  without  access  to  private  medical 
attention."1  But  a  number  of  functions  are  still  performed 
regularly.  A  North  Carolina  health  education  study  com- 
mission, reporting  to  the  State  Board  of  Education  in 
September  1982,  noted  that  many  of  the  state's  school 
systems  try  to  screen  all  students  for  problems  of  vision  and 


The  author  is  an  Institute  faculty  member  who  worked  for  several  years 
in  school  law  and  now  works  in  the  health  law  field.  This  article  is  adapted 
from  Health  Law  Bulletin  No.  62.  published  by  the  Institute  of  Government. 

I.  Macchiarola.  Making  Schools  Work  for  Students,  New  York  Times 
Magazine,  September  26,  1982,  at  72. 
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hearing,  dental  health,  height,  and  weight  and  for  scoliosis. 
In  addition,  the  school  systems  meet  specific  physical  needs 
of  handicapped  children.2 

Each  North  Carolina  school  unit  responds  to  the  public 
expectation  in  some  measure:  55  units  employ  nurses  di- 
rectly; the  other  88  receive  nursing  services  from  a  nurse 
employed  by  the  local  health  department.  The  units  vary  in 
the  number  of  children  each  nurse  must  serve,  but  the 
number  is  usually  large.  The  statewide  average  is  estimated 
at  approximately  one  nurse  per  6,633  pupils,  though  a 
North  Carolina  Task  Force  on  School  Health  recommends 
a  ratio  of  1 :2,500  for  a  nurse  employed  twelve  months  a 
year.3 

Just  as  the  ratios  vary,  so  do  the  nurses' activities.4  The 
school  nurse5  typically  provides  numerous  services  to  in- 
dividual students — or  rather,  supervises  the  provision  of 
services.  (Because  the  proportion  of  nurses  to  students  in 
almost  all  units  is  low,  the  nurse  herself  is  usually  not  on 
hand  when  a  service  is  needed.)  The  nurse  administers  first 
aid  and,  more  important,  plans  for  its  administration  in  her 
absence.  She  also  plans  for  emergencies  that  could  arise  for 
students  with  known  health  problems.  Some  students  with 
chronic  conditions  must  receive  medication  or  treatment 
during  the  school  day;  the  nurse  either  attends  to  these 
needs  herself  or  trains  and  directs  another  school  employee 
in  doing  so.6  The  nurse  establishes  a  procedure  for  screening 
the  whole  student  population  for  certain  abnormalities.  In 


2.  The  Report  of  the  North  Carolina  Health  Education  Study 
Commission  29  (Raleigh,  N.C.,  September  1982)  (hereafter.  Health 
Education  Report). 

3.  T.  Fisher,  ed..  School  Health  Program  Manual  252,  255.  259 
(Raleigh,  N.C.:  N.C.  Department  of  Human  Resources,  1982)  (hereafter. 
Program  Manual). 

4.  "Because  the  143  local  school  units'  Boards  of  Education  are  auton- 
omous as  are  each  of  the  82  local  health  departments  in  the  State,  health 
services  to  children  in  school  range  from  the  practically  non-existent  to 
highly  sophisticated  programs."  Program  Manual,  at  254. 

5.  Unless  otherwise  indicated,  "school  nurse"  will  be  used  here  both  for 
nurses  who  are  school  employees  and  for  nurses  employed  by  the  local 
health  department  but  assigned  full  or  part  time  to  the  schools.  In  practice 
the  distinction  seems  unimportant,  though  the  legal  protection  given  to 
school  employees  under  G.S.  143-300.13  through  -300.18  may  not  be 
available  to  health  department  nurses.  Then  too,  insofar  as  health  depart- 
ment and  school  policies  differ,  a  nurse  can  be  expected  to  follow  her 
employers'  policy. 

6.  Procedures  regularly  performed  in  North  Carolina  schools  include 
tracheotomy  suctioning,  intermittent  catheterization,  tube  feeding,  and 
bladder  credeing.  In  addition  to  nurses,  teachers,  teacher's  aides,  and  (in  at 
least  one  instance)  janitors  have  performed  the  services  after  instruction  by 
nurses.  Conversation  with  Tina  Fisher,  Nursing  Consultant,  School  Unit, 
Maternal  and  Child  Health  Branch,  DHS,  DHR. 


most  instances,  the  procedure  is  carried  out  by  teachers; 
with  the  nurse  acting  as  trainer  and  consultant.  The  nurse 
counsels  students,  and  often  their  parents,  about  health! 
problems  discovered  by  screening  or  other  means.  Finally, 
the  nurse — again  working  with  teachers — watches  for  evi- 
dence of  child  abuse  or  neglect. 

Besides  seeing  to  individual  children's  health  needs,  the 
nurse  is  instrumental  in  keeping  the  school  environment 
healthy.  She  checks  each  student's  immunization  records 
as  a  means  of  enforcing  the  state's  highly  effective  immuni- 
zation law,  and  she  may  assist  the  principal  with  his  or  hei 
obligation  to  report  certain  communicable  diseases.  State 
law  establishes  requirements  for  maintaining  sanitation  in 
schools,  and  a  number  of  state  and  federal  agencies  oversee 
the  schools'  responsibility  to  provide  a  safe  environment.7 
More  than  other  school  employees,  the  nurse  has  the 
expertise  to  judge  whether  the  school  unit  is  meeting  these 
requirements. 

A  third  aspect  of  her  work  is  health  education,  though 
that  task  is  increasingly  being  performed  by  teachers  who 
are  certified  in  the  field  but  not  medically  trained. 

Much  that  the  nurse  and  other  school  employees  do  to 
promote  health  is  not  required  by  law,  but  it  is  interesting 
to  note  how  often  the  state  has  enacted  legislation  pertain- 
ing  to  school  health.  Current  North  Carolina  statutes  on 
the  subject  are  listed  below. 

G.S.  1 30- 1 9.  School  boards  and  employees  and  the  local 
health  director  shall  cooperate  to  promote  school  children's 
health. 

G.S.  115C-81(d)  and  (e).  Subsection  (d)  mandates  a 
physical  and  health  education  curriculum  for  public 
schools,  requires  teachers  and  principals  to  screen  students 
for  "abnormalities,"  and  instructs  the  Department  oi 
Human  Resources  (DHR)  to  use  "available  funds"  to 
provide  free  dental  care  and  DHR  and  the  Department  of 
Public  Instruction  (DPI)  to  use  state-appropriated  funds 
to  correct  "chronic  remediable  defects  for  underprivileged 
children."  Subsection  (e)  establishes  a  "statewide  compre-; 
hensive  school  health  education  program,"  with  a  require-i 
ment  that  a  state  advisory  committee  be  established  and  % 
school  health  coordinator  appointed  for  each  county  bj 
1988. 

G.S.  1 15C-307(b)  and  (c).  Subsection  (b)  requires  teach-i 
ers  to  "promote  the  health  of  all  pupils."  Subsection  (c, 
allows  teachers  to  administer  drugs  and  medication  anc, 
provide  emergency  health  care. 


7.  Program  Manual,  at  23- 
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G.S.  1 15C-242(2).  A  principal  may  allow  a  student  or 
jmployee  "requiring  immediate  medical  attention"  to  be 
taken  to  a  doctor  or  hospital  on  a  school  bus. 

G.S.I  43-300. 1 3  through  -300. 1 8.  The  state  may  serve  as 
attorney  for  and  pay  the  judgments  of  school  employees 
who  are  sued  for  actions  taken  while  they  were  rendering 
health  care  to  students. 

G.S.  130-87  through -93. 01.  Schools  and  day-care  facili- 
ties must  require  proof  of  immunization  before  they  enroll 
i  child. 

G.S.  115C-548  and  -556.  The  proof-of-immunization 
-equirement  is  imposed  on  private  schools. 

G.S.  130-82.1.  Principals  and  day-care  operators  must 
report  certain  communicable  diseases. 

G.S.  130-170  through -170.02.  Requirements  are  estab- 
ished  for  maintaining  sanitation  in  schools. 

G.S.  1 15C-391  (d).  A  student  may  be  expelled  if  he  or 
;he  is  14  or  over,  has  been  convicted  of  a  felony,  and  his  or 
tier  presence  is  a  "clear  threat  to  the  safety  and  health"  of 
Dther  students  or  employees. 

G.S.  115C-378.  The  superintendent  or  principal  may 
excuse  a  child  from  attending  school  because  of  sickness. 
I  G.S.  1 15C-400.  School  employees  must  report  suspected 
cases  of  child  abuse  or  neglect. 

I   G.S.  115C-106to-145.Theeducationalrightsofchildren 
*ath  special  health  needs  are  set  out. 
i   G.S.  1 15C-383.  Requirements  for  the  education  of  deaf 
»nd  blind  children  are  established. 
j   G.S.  1 15C-166.  Schools  must  provide  eye-safety  devices 
in  certain  courses. 
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required  for  high  school  graduation,  taught  by  a  school 
nurse  or  a  teacher  certified  in  health  education. 10  Quality  of 
instruction  may  be  a  problem.  A  1979  study  concluded 
that  health  was  among  the  most  poorly  taught  subjects  in 
North  Carolina  public  schools,"  and  40  per  cent  of  school 
units  surveyed  the  following  year  rated  the  instructional 
staff  as  a  major  weakness  of  the  health  program.12 

Resistance  from  parents  and  community  groups  to  cer- 
tain aspects  of  health  education  is  another  problem.  Avoid- 
ance of  controversy  is  doubtless  one  reason  why  North 
Carolina's  health  curriculum,  adopted  as  proposed  at  the 
state  level,  is  still  open  to  local  modification,  presumably 
including  deletion  of  entire  areas.  But  despite  the  contro- 
versy surrounding  sex  education  in  some  communities,  the 
schools'  legal  right  to  teach  it  is  not  seriously  in  question. 
Thus  far  the  courts  of  nine  states  have  ruled  on  parents' 
objections  to  sex  education.13  In  all  but  one  instance  the 
courts  have  upheld  the  schools'  program,  and  they  have 
done  so  in  every  case  in  which  the  student  was  not  forced  to 
participate. 

The  courts'  basic  position  has  been  that  power  to  set  cur- 
riculum belongs  to  a  state's  legislature  and,  if  delegated,  to 
the  state's  board  of  education.  Either  body  may  consign  the 
power  or  any  portion  of  it  to  local  boards  of  education.  Un- 
less school  authorities  exercise  the  power  so  as  to  deprive  a 
parent  or  child  of  a  basic  constitutional  right,  there  are  no 
grounds  for  complaint  about  the  curriculum.  Parents  and 
students  who  have  challenged  sex  education  courses  have 
claimed  infringement  of  religious  (First  Amendment) 
rights,14  rights  to  privacy,15  and  Fourteenth  Amendment 
rights  to  liberty  and  equal  protection  of  the  laws.16  One 
teacher  unsuccessfully  charged  that  the  state  requirements 
deprived  him  of  his  First  Amendment  guarantee  of  freedom 
of  speech.17 


State  law  requires  that  health  education  be  included  in 
he  public  school  curriculum,  and  it  even  specifies  coverage 
[)f  the  dangers  of  alcohol  and  drugs.8  In  June  1982  the  State 
iJoard  of  Education  received  the  report  of  a  health  educa- 
ion  study  commission  that  had  been  charged  with  develop- 
ing a  model  curriculum.  The  proposal,  approved  by  the 
>tate  Board,  recommends  a  comprehensive  program  for 
kindergarten  through  the  twelfth  grade  and  details  the 
Roals  and  methods  for  health  instruction  at  the  primary, 
unior  high,  and  high  school  levels.  It  also  recommends 
|hat  both  local  school  units  and  individual  teachers  be 
;iuthorized  to  modify  the  curriculum.9 
\  For  elementary  school  students,  health  is  usually  part  of 
fach  grade's  curriculum  taught  by  the  regular  classroom 
teacher.  At  higher  levels  it  may  be  a  separate  course,  often 
I 


8.  N.C.  Gen.  Stat.  §  I  I5c-8l(d).  (e). 

9.  Health  Education  Report. 


10.  Since  1977,  when  the  Department  of  Public  Instruction  began  to 
certify  teachers  of  health  education,  both  it  and  the  Division  of  Health 
Services  have  encouraged  schools  to  use  teachers  rather  than  nurses  for  the 
education  role.  Sixteen  school  units  have  a  state-paid  health  education 
coordinator,  and  many  other  units  (one-third  of  1 1 2  units  surveyed)  support 
a  coordinator  from  local  funds.  The  coordinator  forms  a  local  health 
advisory  committee,  trains  teachers  and  procures  materials,  and  meets  with 
parents  and  others  to  discuss  school  health  concerns.  Originally,  the  state 
was  to  fund  such  a  position  in  each  county,  but  the  General  Assembly  has 
not  increased  funding  since  1979.  The  Health  Education  Study  Commission 
recommends  immediate  funding  for  at  least  half  the  counties.  Health 
Education  Report,  at  20. 

11.  Id.  at  2. 

12.  Id.  at  22. 

1 3.  All  but  the  Aubrey  case  cited  below  are  discussed  in  Sex  Education  in 
Public  Schools,  82  A.L.R.  3d  579-96  (1978). 

14.  Cornwell  v.  State  Bd.  of  Educ,  314  F.  Supp.  340  (D.C.  Md.  1969), 
affd,  428  F.2d  471  (4th  Cir.  1970),  cert,  denied.  400  U.S.  942  (1970). 

15.  Medsiros  v.  Kiyosaki,  478  P.2d  314  (Hawaii  1970). 

16.  Cornwell  v.  State  Bd.  of  Educ,  314  F.  Supp.  340. 

1 7.  Mercer  v.  Michigan  State  Bd.  of  Educ,  379  F.  Supp.  580  (D.C.  Mich. 
1974),  affd.  419  U.S.  1081  (1974). 
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Whenever  schools  have  agreed  to  exempt  unwilling  stu- 
dents from  participating  in  sex  education  courses,  the 
legality  of  these  courses  has  been  easily  sustained.  In  1970 
the  Supreme  Court  of  Hawaii  denied  parents'  request  for 
an  injunction  against  the  showing  of  sex  education  films  to 
fifth-  and  sixth-graders.18  The  school  system  was  prepared 
to  excuse  any  child  who  presented  a  written  request  from 
his  or  her  parents  and  had  even  arranged  to  show  the  films 
at  10  p.m.  on  television  so  that  parents  could  review  them. 
Under  the  circumstances  the  court  found  no  violation  of 
privacy  or  religious  freedom.  Similarly,  the  Michigan 
Board  of  Education  allowed,  though  it  did  not  require, 
local  school  units  to  offer  sex  education.  If  the  local  unit 
exercised  the  option,  it  had  the  right  to  call  on  the  state 
board  for  assistance  with  the  course  and,  at  the  same  time, 
had  the  duty  to  excuse  students  on  their  request.  The  state 
court  of  appeals  had  no  difficulty  sustaining  the  Michigan 
statute.'9  A  California  appeals  court  refused  to  enjoin  the 
teaching  of  sex  education  courses,  primarily  because  the 
state  education  code  insured  that  parents  would  have  no- 
tice, an  opportunity  to  inspect  materials,  and  the  right  to 
withdraw  their  children  from  those  courses.20 

Even  when  courses  are  compulsory,  the  schools'  legal 
position  appears  to  be  strong.  Only  one  of  the  five  courts 
that  have  considered  compulsory  courses  has  concluded 
that  individual  parents  with  objections  deserve  at  least  a 
court  hearing.21  In  refusing  to  decide  immediately  for  the 
school,  the  New  Jersey  appeals  court  preserved  certain 
Roman  Catholic  parents'  opportunity  to  argue  that  the 
government  had  no  strong  interest  in  promoting  sex  educa- 
tion or,  alternatively,  that  no  harm  would  be  done  by 
excusing  reluctant  students  from  the  courses.  But  other 
courts  have  not  been  troubled  by  the  element  of  compul- 
sion22— not  even  when,  as  in  the  most  recent  instance,  the 
complaining  student  failed  the  sex  education  component 
of  a  required  health  course  and  for  that  reason  did  not 
graduate  from  high  school.23 

Thus  a  local  school  board  that  inaugurates  sex  education 
need  have  little  fear  that  it  is  acting  illegally,  even  if  parents, 
students,  or  teachers  object — though  it  may  wish  to  con- 
sider, as  a  policy  choice,  exempting  students  on  request. 


18.  Cornwel!  v.  State  Bd.  of  Educ,  314  F.  Supp.  340. 

19.  Hobolth  v.  Greenway,  52  Mich.  App.  682,  218  N.W.2d  98  (1978). 

20.  Citizens  for  Parental  Rights  v.  San  Mateo  Co.  Bd.  of  Educ.,  5!  Cal. 
App.  3d  1,1 24  Cal.  Rptr.  6S.  appeal  dismissed,  425  U.S.  90»,reh'g  denied, 
425  U.S.  1000(1976). 

21.  Valent  v.  New  Jersey  State  Bd.  of  Educ,  1 14  N.J.  Super.  63,  274 
A.2d  832(1971). 

22.  Cornwell  v.  State  Bd.  of  Educ,  314  F.  Supp.  340.  Hopkins  v. 
Hamden  Bd.  of  Educ,  29  Conn.  Sup.  397,  289  A.2d  914  (1971);  Davis  v. 
Page,  385  F.  Supp.  395  (D.N.H.  1974). 

23.  Aubrey  v.  School  Dist.  of  Philadelphia,  437  A.2d  l306(Pa.  Cmwlth. 
1981). 


Immunization 

State  statutes24  and  regulations25  require  that  children,  i 
with  few  exceptions,  be  immunized  against  diphtheria,  | 
whooping  cough,  tetanus,  polio,  rubeola,  and  rubella.  The 
threat  of  smallpox  is  now  so  remote  that  vaccination  is  no  I 
longer  required,  but  the  statutory  authority  for  compulsory  < 
vaccination  remains  if  needed.26  Requirements  are  enforced 
by  day-care  facilities  and  schools,27  both  public  and  pri- 1 
vate,28  and  criminal  as  well  as  civil  penalties  for  violations  I 
of  the  immunization  statute  are  available  against  those 
who  have  custody  of  unimmunized  children.29 

The  usual  procedure  is  this.  Parents  may  have  their  | 
child30  immunized  by  their  own  physician  or  at  the  local 
health  department.  The  latter  provides  free  immunization 
with  vaccines  supplied  by  DHR.  The  physician  or  health 
department  then  issues  a  certificate  with  the  name  and 
address  of  the  parent  or  other  responsible  person;  name, 
address,  birth  date,  and  sex  of  the  child;  date  and  number 
of  vaccine  doses;  and  any  other  information  requested  by 
the  State  Commission  for  Health  Services.  Parents  must 
present  the  certificate(s)  to  the  day-care  center  or  school 
when  the  child  enrolls.  These  institutions  will  exclude  a 
child  who  does  not  have  proper  certification  within  30  days 
of  his  or  her  first  attendance  unless  a  physician  certifies  that 
the  child  is  in  the  process  of  being  immunized  or  evidence  is 
presented  that  he  or  she  is  entitled  to  the  medical  or  ' 
religious  exemptions  discussed  below. 

The  school  must  also  keep  a  record  of  each  child's 
immunization  and  must  open  the  records  to  DHR  or  local 
health  department  inspectors.  Annually  it  reports  to  DHR 
on  the  number  of  children  enrolled,  the  number  who  are 
not  immunized,  and  the  number  with  medical  or  religious 
exemptions.  Schools  must  make  the  annual  report  within 
the  first  60  days  after  school  opens  in  the  fall. 

Exemption  on  medical  grounds  is  available  if  a  licensed 
physician  certifies  that  a  particular  immunization  "is  or 
may  be  detrimental"  to  the  child's  health.  He  must  state  in 
writing  the  basis  of  the  exemption,  the  specific  immuniza- 
tion the  child  should  not  receive,  and  how  long  the  exemp- 
tion applies.31  Another  regulation  exempts  certain  cate- 
gories of  students  as  not  needing  particular  vaccines:  (l)a 
child  seven  years  old  or  older,  from  whooping  cough 


24.  N.C  Gen.  Stat.  §§  130-87  to  -93.01  (1981). 

25.  10  N.C.A.C.  7A.0400  to  7A.0405  (1981). 

26.  N.C.  Gen.  Stat.  §  130-87(a)  (1981). 

27.  Id.  §  130-90(1981  Supp.). 

28.  Id.  §§  H5C-548and-556. 

29.  W.§  130-93.01(1981). 

30.  Actually  the  requirements  apply  to  any  person,  regardless  of  ageri 
enrolled  in  kindergarten  through  twelfth  grade  in  the  state.  Id.  §  130-90(c 
(1981  Supp.). 

31.  10  N.C.A.C.  7A.0405E  (1981). 
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immunization;  (2)  a  child  whom  serologic  testing  shows  to 
have  a  protective  antibody  titer  against  rubella,  from 
rubella  immunization;  (3)  a  child  diagnosed  by  a  licensed 
physician  as  having  had  rubeola,  from  rubeola  immuniza- 
tion; (4)  a  person  1 8  or  older,  from  receiving  the  oral  polio 
vaccine;  and  (5)  a  person  30  or  older,  from  rubella  or 
rubeola  immunization.32 

Exemption  on  religious  grounds  is  granted  if  a  parent  or 
a  person  in  loco  parentis  tenders  a  written  statement  of  op- 
position to  immunization  on  bona  fide  religious  grounds.33 
The  proper  recipient  of  the  statement  is  not  named,  but  the 
school  principal  would  be  a  logical  choice.  By  regulation, 
DHR  specifies  that  opposition  based  on  "personal  belief  or 
philosophy"  is  not  sufficient  to  warrant  exemption.34  The 
distinction  between  religious  and  philosophical  objections 
to  immunization  has  not  been  challenged  in  North  Carolina 
but  has  been  upheld  by  Maryland's  courts.35  North  Caro- 
lina's statute  does  not  state  whether  the  religious  belief 
must  be  that  of  an  established  or  recognized  religion;  such 
a  requirement  in  the  Maryland  statute  was  found  unconsti- 
tutional.36 


Participation  in  Activities 

Regular  School  Attendance.  While  it  would  be  desirable 
Jbr  each  student  to  have  an  annual  physical  examination  to 
ensure  her  or  his  readiness  for  regular  school  attendance 
and  activities,  the  fact  is  that  many  do  not.  North  Carolina 
is  not  among  those  states  that  require  exams  for  all  stu- 
dents,37 though  the  School  Health  Program  Manual  issued 
by  the  Division  of  Health  Services  (within  DHR)  recom- 
mends that  schools  require  an  examination.38 
'  Presumably,  the  General  Assembly  could  require  a  pre- 
jchool  examination  as  an  exercise  of  the  police  power — 
:hat  is,  the  state's  power  to  legislate  for  the  general  welfare. 
isince  it  has  not  done  so,  a  question  remains  whether 
ndividual  school  units  may  act  in  this  regard.  Rowan 
County  has  required  a  physical  exam  for  a  long  time,  and 
Winston-Salem/ Forsyth  is  considering  adopting  such  a 
requirement.  Though  the  point  has  not  been  litigated,  the 
:ourts  might  well  be  influenced  by  the  presence  or  absence 


32.  I0N.C.A.C.  7A.040I  (1981). 

33.  N.C  Gen.  Stat.  §  130-92  (1981). 

34.  10  N.C.A.C.  7A.0403  (1981). 

35.  Sipka  v.  Montgomery  County  Bd.  of  Educ.  41 5  A.2d  301  ( Md.  App. 
1980) 

36.  Davis  v.  State.  451  A.2d  107  (Md.  App.  1982). 

37.  Schools  Broadening  Health  Requirements,  Education  USA.  August 
.  I9"9.  at  360. 

38  Program  Manual,  at  117. 


of  a  waiver  process  for  indigent  students,39  the  frequency  of 
the  required  examinations,40  and  the  method  of  enforce- 
ment.41 

Strenuous  Activity.  There  is  wide  agreement  on  the  need 
for  physical  examination  of  students  who  want  to  partici- 
pate in  organized  sports.  Both  the  Department  of  Public 
Instruction  (DPI)42  and  the  North  Carolina  High  School 
Athletic  Association  require  annual  pre-participation 
checkups  for  members  of  athletic  teams.  (Interestingly, 
there  is  no  similar  requirement  for  participation  in  either 
gym  classes  or  [of  course]  for  unorganized  sports,  though 
both  of  these  activities  produce  higher  injury  rates  than 
organized  sports.43)  The  number  of  injuries  and  the  rare 
deaths  caused  by  participation  in  athletics,  particularly  at 
the  high  school  level,  seem  to  support  the  wisdom  of  the 
requirement.44 

In  general,  school  authorities  should  assume  that  they 
have  the  power,  indeed  the  duty,  to  prevent  students  from 
taking  part  in  activities  that  may  prove  too  taxing.  But  the 
determination  of  unfitness  should  be  made  in  regard  to 
individual  students,  not  as  a  disqualification  of  broad 
categories  of  students.  For  example,  school  personnel  are 
often  concerned  about  the  participation  of  pregnant  girls 
in  physical  education  class,  team  sports,  and  cheerleading, 
but  because  regulations  under  Title  IX  of  the  Education 
Amendments  of  1972  prohibit  schools  from  imposing 
penalties  on  the  basis  of  pregnancy,  they  hesitate  to  bar  the 
girls'  participation.  This  hesitance  is  not  wholly  justified.  A 
prohibition  on  participation  by  all  pregnant  students  would 
certainly  violate  Title  IX  regulations.  But  the  regulations 
specifically  allow  a  school  system  to  require  a  doctor's 
certification  of  fitness  for  a  pregnant  student  "so  long  as 


39.  As  with  school  fees:  Sneed  v.  Greensboro  City  Bd.  of  Educ.  299  N.C. 
609,  264  S.E.2d  106(1980). 

40.  The  proposed  Winston-Salem  policy  requires  a  single  examination; 
Rowan  requires  three— before  entering  elementary  school,  before  entering 
junior  high  school,  and  before  entering  high  school. 

4 1 .  Rowan  threatens  to  suspend  the  student  until  the  requirement  is  met. 
Winston-Salem's  policy  would  be  to  make  a  report  of  child  neglect  to  the 
county  social  services  department. 

42.  16  N.C.A.C.  02C.0304(a)(7)  (1981). 

43.  One  study  of  sports-related  injuries  among  school-age  children 
reported  that  40  percent  of  the  injuries  occurred  in  unorganized  sports  and 
38  per  cent  in  physical  education  class,  compared  with  22  per  cent  in 
organized  sports.  Lecture  by  Dr.  Edward  J.  Shahady,  The  University  of 
North  Carolina  at  Chapel  Hill,  School  of  Medicine,  October  21,  1982. 
citing  Zaricznij,  Sports- Related  Injuries  in  School- Aged  Children,  8  Am. 
J.  Sports  Med.  318-24  (1980). 

44.  Each  year  there  are  39  injuries  for  every  100  high  school  participants 
in  organized  sports.  In  football  there  are  82  injuries  per  100  players  and  two 
deaths  for  every  1 00,000  players.  Lecture  by  Dr.  Desmond  Runyan.  School 
of  Medicine.  The  University  of  North  Carolina  at  Chapel  Hill.  October  21, 
1982.  Dr.  Runyan  noted  that  since  the  vast  majority  of  sports  injuries  are 
reinjuries,  careful  history-taking  should  prevent  many  recurrences. 
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such  a  certification  is  required  of  all  students  for  other 
physical  or  emotional  conditions  requiring  the  attention  of 
a  physician."45 

Handicapped  children  are  also  legally  entitled  to  partici- 
pate in  the  school's  physical  education  program — and  in 
the  regular  program,  unless  the  child's  individualized  edu- 
cation program  (IEP)  says  otherwise.46  But  again  the  degree 
to  which  individuals  should  participate  will  vary. 

Occasionally  a  student  challenges  the  school's  decision. 
While  agreeing  that  there  is  risk,  she  and  her  parents  may 
conclude  that  the  benefits  warrant  taking  that  chance.  New 
York  is  apparently  the  only  state  that  has  reported  litigation 
and  legislation  on  this  point,  though  the  question  has 
arisen  in  North  Carolina  and  been  resolved  outside  the 
court  system.47  In  the  original  New  York  case  a  boy  who 
was  blind  in  one  eye  was  prevented  from  playing  football, 
even  though  he  and  his  parents  agreed  to  hold  the  school 
unit  not  at  fault  for  any  injury  incurred.  The  state  commis- 
sioner of  education  denied  the  boy's  appeal,  and  a  trial 
court  refused  to  reverse  that  decision.48  In  the  second  case, 
a  school  district  barred  a  student  from  playing  football, 
lacrosse,  and  soccer  because  he  was  totally  deaf  in  one  ear 
and  had  a  50  per  cent  hearing  loss  in  the  other.  Though  the 
student  presented  medical  testimony  that  the  risk  of  injury 
on  this  account  was  not  great,  the  court  found  that  the 
school  was  entitled  to  rely  on  its  own  medical  adviser.49  In 
both  cases  the  school  physician  had  relied  on  American 
Medical  Association  guidelines.  As  a  result  of  the  first  case, 
the  New  York  legislature  enacted  a  statute  allowing  a 
student  to  submit  a  school's  negative  decision  to  a  court  for 
determination  of  whether  participation  is  (a)  reasonably 
safe  and  (b)  in  the  student's  best  interest.  If  the  activity 
meets  these  tests,  the  student  may  participate  but  the  school 
district  is  protected  from  all  liability  for  injury  to  him.50 
Since  that  enactment,  two  more  cases  have  been  reported. 


45.  45  C.F.R.  §86.40(1981). 

46.  34  C.F.R.  §  300.307  (1981).  The  House  of  Representatives  report  on 
the  Education  of  All  Handicapped  Children  Act  emphasized  the  point,  as 
follows.  "Special  education  as  set  forth  in  the  Committee  bill  includes 
instruction  in  physical  education,  which  is  provided  as  a  matter  of  course  to 
all  nonhandicapped  children  enrolled  in  public  elementary  and  secondary 
schools.  The  Committee  is  concerned  that  although  these  services  are 
available  to  and  required  of  all  children  in  our  school  systems,  they  are 
often  viewed  as  a  luxury  for  handicapped  children  ....  The  Committee 
expects  the  Commissioner  of  Education  to  take  whatever  action  is  necessary 
to  assure  that  physical  education  services  are  available  to  all  handicapped 
children  ..."  House  Report  No.  94-332  (1975),  at  9. 

47.  Conversation  with  Assistant  Attorney  General  Harry  J.  Bunting. 
Raleigh.  N.C.,  January  23,  1983. 

48.  Spitaleri  v.  Nyquist,  345  N.Y.S.2d  878.  74  Misc.  2d  81 1  (N.Y.  Sup 
1973). 

49.  Colombo  v.  Sewanhaka  Central  High  Sch.  Dist.  No.  2. 383  N.Y.S.2d 
518.  87  Misc.2d  48  (N.Y.  Sup.  1976). 

50.  N.Y.  Educ.  Law  §  4409  (1981). 


In  a  case  in  which  again  the  petitioner  had  only  half-vision, 
the  trial  court  issued  an  injunction  on  the  girl's  behalf  but 
not  on  the  basis  of  the  state  statute.  Applying  the  statute, 
the  court  found  that  her  participation  was  "reasonably 
safe"  but  was  not  "in  her  best  interest"  because  of  the 
breadth  of  the  state  statutory  provision  that  would  release 
the  school  from  all  liability  (presumably  even  liability  that 
might  result  from  the  school's  negligence  and  liability  that 
was  unrelated  to  the  handicap).  Instead,  the  court  recom- 
mended that  school  officials  proceed  under  the  federal 
Education  for  All  Handicapped  Children  Act51  to  classify 
the  student  as  handicapped  and  then,  on  her  doctor's 
advice,  permit  her  to  play  contact  sports.52  On  appeal,  the 
court  applied  the  New  York  statute  to  allow  the  girl  to  play 
interscholastic  sports  and  take  gym  classes.53  In  a  second 
case  decided  the  same  year,  the  state  statute  was  applied— 
without  comment  on  the  liability  issue— so  as  to  allow 
another  girl  with  defective  vision  to  participate.54 

The  New  York  cases  and  statute  show  a  willingness  to  - 
balance  interests  that  might  be  persuasive  in  otherjurisdic- 
tions.  In  the  first  instance,  the  school's  interest  in  protect- 
ing—perhaps even  overprotecting— students  is  recognized. 
Then  if  the  student  argues  that  he  wishes  to  assume  the 
risk,  he  is  allowed  to  do  so  under  certain  conditions—  I 
namely,  if  the  risk  is  not  unreasonable  and  will  not  fall  on 
the  school  district. 


Communicable  Disease 

The  State  Commission  for  Health  Services  has  identified 
forty-five  serious,  contagious  diseases  as  "reportable"— 
that  is,  required  to  be  reported  to  state  and  local  health 
authorities.55  Any  of  the  diseases  could  occur  in  the  school 
population,  and  the  list  includes  a  number  of  the  traditional 
diseases  of  childhood.  Moreover,  venereal  diseases  are 
increasing  among  young  people  of  high  school  age  or  even 
younger  (see  the  statistics  under  Stigmatizing  Conditions, 
in  the  article  on  privacy  issues  in  school  health,  which  will 
appear  in  the  next  School  Law  Bulletin).  For  these  reasons, 
school  officials  have  some  legal  responsibility  in  the  area  of 
communicable  diseases. 

State  statutes  and  regulations  require  a  principal  to 
report  to  the  local  health  director  the  name  and  address  of 
any  person  (employee  as  well  as  student,  presumably) 


5I.20U.S.C.  §  1401-1461  (1978). 

52.  Kampmeier  v.  Harris,  403  N.Y.S.2d  638  (N.Y.  Sup.  1978). 

53.  Kampmeier  v.  Harris,  411  N.Y.S.2d  744  (N.Y.  App.  1978). 

54.  Swiderski  v.  Board  of  Educ— City  Sch.  Dist.  of  Albany,  408    I 
N.Y.S.2d  744  (N.Y.  Sup.  1978). 

55.  10  N.C.A.C  7A.0101  (1982). 
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within  the  school  who  he  suspects  may  have  a  reportable 
disease.56  There  are  additional  duties  if  the  sick  person  is 
not  under  a  physician's  care.  Then  the  school  official  must 
explain  to  the  patient  the  proper  steps  for  controlling  the 
disease  and  seek  his  compliance.57 

Reportable  diseases  are  among  the  conditions  for  which 
a  minor  may  consent  to  treatment — that  is,  a  physician 
may  treat  a  person  under  18  for  one  of  these  diseases 
without  the  consent  of  that  person's  parents.  Furthermore, 
the  law  instructs  the  physician  not  to  seek  out  parents  to 
tell  them  of  their  child's  condition  unless  notification  is 
sssential  to  the  child's  life  or  health.  (If  parents  inquire,  the 
physician  may — but  need  not — inform  them.58)  Obviously, 
not  telling  parents  about  their  child's  illness  will  make  sense 
only  for  a  few  of  the  reportable  diseases — primarily  venere- 
al diseases.  In  nearly  all  other  instances,  it  will  be  essential, 
at  least  to  the  child's  health,  that  parents  be  informed 
quickly  so  that  they  can  take  part  in  the  treatment  and 
control  measures. 

One  unsettled  point  is  whether  a  principal,  acting  alone, 
may  segregate  at  school  or  exclude  from  school  a  student 
who  has  a  communicable  disease.  (No  doubt  the  victim  of 
a  reportable  communicable  disease  could  be  isolated  or 
confined  by  the  local  health  director  on  the  basis  of  his 
statutory  authority  to  quarantine  and  isolate.59)  On  occa- 
sion parents  have  tried  to  refuse  a  principal's  request  that 
they  keep  their  child  home  for  the  sake  of  himself  and 
others.  G.S.  1 15C-378  says  that  a  principal  "shall  have  the 
right  to  excuse  a  child  temporarily  from  attendance  on 

account  of  sickness "Though  the  statute  does  not  settle 

the  matter,60  it  would  seem  that  in  a  dispute  the  principal 
should  be  allowed  to  judge  whether  a  child  is  too  sick  or 
too  contagious  to  attend  school.  After  all,  other  statutes 
;harge  school  personnel  to  provide  for  the  general  well- 
Ibeing  of  students  and  promote  their  health.61  The  extent  of 
school  authorities'  power  in  this  regard  has  apparently  not 
Seen  litigated  in  North  Carolina.  In  two  cases  elsewhere  the 
courts  referred  to  schools'  ability  to  exclude  students  who 
ire  ill  or  in  an  unsanitary  condition,  but  they  were  not 
convinced  that  the  particular  conditions  to  which  school 
officials  objected  (blue  jeans  and  long  hair,  respectively) 


were  health  hazards.62  In  a  third  case,  the  courts  agreed 
that  schools  must  guard  against  contagion  but  found  the 
particular  plan  (to  segregate  mentally  retarded  carriers  of 
hepatitis  B)  a  violation  of  the  state  and  federal  statutes  that 
protect  the  handicapped.63  Thus  while  it  is  often  said  that 
schools  have  authority  to  regulate  or  even  exclude  students 
on  the  basis  of  dangers  to  health,  there  are  apparently  no 
cases  in  which  the  authority  has  been  upheld.  This  fact 
should  not  discourage  a  principal  from  excluding  a  conta- 
gious child  from  school  on  the  basis  of  the  presumed 
authority,  but  it  should  serve  as  a  reminder  that  when  he 
does  so  the  danger  to  other  students  must  be  real  and  the 
means  used  to  isolate  the  child  must  be  reasonable. 


Child  Abuse  and  Neglect 

In  the  most  recent  one-year  reporting  period  (July  198 1- 
June  1982)  26,980  cases  of  child  abuse  or  neglect  were 
reported  in  North  Carolina;  of  these  cases  10,961  were 
confirmed  to  the  investigating  agency's  satisfaction.  Thir- 
teen deaths  from  these  causes  occurred  during  the  year.64 
Considering  the  reluctance  to  report  and  the  ease  with 
which  abuse  and  neglect  can  be  concealed,  the  problem  is 
probably  more  extensive  than  those  figures  indicate. 

The  federal  government  maintains  a  National  Center  on 
Child  Abuse  and  Neglect  established  in  1974.  The  center 
collects  data,  does  research,  produces  training  materials, 
tries  to  coordinate  the  efforts  of  all  interested  agencies, 
contracts  with  other  groups  for  demonstration  or  service 
projects,  and  makes  grants  to  the  states'  prevention  and 
treatment  programs.65  North  Carolina's  Department  of 
Public  Instruction  also  works  to  show  school  employees 
how  to  detect  child  abuse  and  neglect  and  what  to  do  about 
it.  A  school  unit  that  needs  to  have  questions  answered  or 
training  for  its  personnel  may  obtain  help  through  its 
regional  education  center  or  by  directly  contacting  Nan 
Miller,  Coordinator,  Project  on  Child  Abuse  and  Neglect, 
518  Education  Building,  Raleigh,  N.C.  27611  (919-733- 
6034).  A  pamphlet  (entitled  Child  Abuse  Hurts)  on  how  to 


56.  N.C  Gen.  Stat.  §  130-82.1  (1981);  10  N.C.A.C.  7 A.OI04 ( I ) ( 1982). 

57.  10  N.C.A.C.  7A.0203  (1)  (1982).  The  regulation  places  the  duty  on 
he  "superintendent  or  teacher  of  any  private  or  public  school."  Since  the 
lead  of  a  single  school  is  a  principal,  "principal"  may  have  been  intended 
■ather  than  "superintendent." 

i   58.  N.C.  Gen.  Stat.  §§  90.21.4  and  -21.5  (1981). 

59.  Id  §  130-80. 

60.  In  California,  for  example,  state  statute  explicitly  provides  that 
.chool  authorities  may  exclude  a  child  from  school  until  they  believe  that 
lie  is  no  longer  suffering  from  infectious  or  contagious  disease.  Calif. 
Educ.  Code  §  4945 1  (1978). 

61    N.C  Gen.  Stat.  §§  1 1 5C-228(a). -307(a)  and  (b)  (1981). 


62.  Bannister  v.  Paradis,  316  F.  Supp.  185  (D.N.H.  1970);  Breese  v. 
Smith.  501  P.2d  159  (Alaska  1972). 

63.  New  York  State  Ass'n  for  Retarded  Children,  Inc.  v.  Carey,  446  F. 
Supp.  487  (D.N.Y.  1978),  affd.  612  F.2d  644  (1st  Cir.  1979).  The  courts 
decided  as  they  did  because  the  board  of  education  neither  showed  that 
retarded  carriers  engaged  in  unhygienic  contacts  nor  alleged  a  single  inci- 
dence of  transmission  of  disease  in  the  classroom  setting.  Moreover,  the 
trial  court  concluded  that  other  precautions,  such  as  teacher  training,  could 
decrease  the  risk  of  transmitting  the  disease. 

64.  Figures  supplied  by  the  Division  of  Social  Services,  North  Carolina 
Department  of  Human  Resources,  December  1982. 

65.  42  U.S.C.A.  §§  5101-5107  (1981). 


8      School  Law  Bulletin 


deal  with  suspected  abuse  or  neglect  is  available — in  quanti- 
ty, if  desired — from  the  Division  of  Social  Services,  North 
Carolina  Department  of  Human  Resources,  325  North 
Salisbury  Street,  Raleigh,  N.C.  2761 1.  A  bibliography  on 
the  subject  can  be  found  in  publications  of  the  U.S.  Depart- 
ment of  Health  and  Human  Services,66  and  movies  on 
recognizing  abuse  and  neglect  may  be  rented  or  pur- 
chased.67 

Like  every  state,  North  Carolina  forbids  abuse  or  neglect 
of  children.68  The  law  requires  any  person  (or  institution) 
who  suspects  mistreatment  of  any  person  under  eighteen  to 
report  the  suspicion  to  the  county  director  of  social  ser- 
vices.69 Even  before  1979,  when  the  General  Assembly 
broadened  the  reporting  duty  to  include  all  adults,  school 
officials  and  health  professionals  in  contact  with  children 
were  required  to  report.  They  still  have  a  greater  moral  and 
perhaps  legal  responsibility  than  other  citizens  because  of 
their  greater  opportunity  to  observe,  their  special  relation- 
ship to  children,  and  (for  health  personnel)  their  medical 
training. 

Since  any  school  or  health  department  employee,  like 
any  other  citizen  who  suspects  child  abuse  or  neglect,  bears 
a  legal  obligation  to  report  his  suspicions,  the  school  or 
health  department  should  not  attempt  to  control  reports. 
However,  as  a  matter  of  administrative  policy,  a  principal 
or  health  director  will  probably  ask  that  any  employee  who 
does  make  a  report  inform  him  of  the  fact.  If  the  school 
board  has  not  decided  the  issue,  the  principal  then  must 
decide  whether  to  keep  a  written  record  of  abuse  and 
neglect  reports  made  by  school  employees  about  students. 
There  are  two  reasons  to  do  so.  First,  the  records  are  a 
protection  for  the  student.  If,  for  instance,  two  or  more 
reports  are  made  about  a  child  over  a  period  of  time,  the 
principal's  records  should  alert  the  principal  to  the  possibi- 
lity of  a  dangerous  situation  for  that  child.  Second,  the 
records  protect  school  officials  against  potential  liability.  If 
necessary,  records  would  be  evidence  that  the  school 
authorities  discharged  their  legal  responsibility  to  report 
(the  statutory  duty)  and  to  guard  the  child  (a  general  duty 
of  common  law). 


66.  Child  Abuse  and  Neglect  Curriculum  in  Schools  of  Educa- 
tion, 720-0 19/ 4553,  DH  HS  Publication  No.  DH  DS  8 1  -303 1 8) (Washing- 
ton: U.S.  Government  Printing  Office,  1981). 

67.  National  Audio- Visual  Center,  I  nformation  Services  M  D.  Washing- 
ton D.C.  20409  (tel.  30 1-763- 1896),  lists  films  entitled  Identifying  Neglect- 
Before  It's  Too  Late  and  Child  Abuse  and  Neglect —  What  the  Educator 
Sees. 

68.  N.C.  Gen.  Stat.  §  14-3 18.4  ( 1979  Supp.)  makes  severe  forms  of  child 
abuse  a  felony.  N.C.  Gen.  Stat.  §  14-318.2  (1979  Supp.)  makes  it  a  mis- 
demeanor for  a  parent  or  caretaker  to  (a)  inflict  physical  injury,  (b)  allow 
physical  injury  to  be  inflicted,  or  (c)  create  or  allow  to  be  created  a 
substantial  risk  of  physical  injury  by  other  than  accidental  means. 

69.  Id.  §  7A-543  (1979  Supp.). 


But  written  records  do  present  one  difficulty.  Under  the 
Family  Educational  Rights  and  Privacy  Act  (the  Buckley 
Amendment),70  parents  have  a  right  to  be  told  about  every 
kind  of  record  kept  by  the  school  on  their  child.  Once 
parents  are  aware  that  a  record  of  abuse-reporting  is  kept, 
they  have  the  right  to  see  any  portions  of  the  record 
pertaining  to  their  child.  If  the  principal's  record  includes 
the  name  of  the  person  who  made  a  report  to  the  social 
services  department,  federal  law  requires  that  the  parent  be 
given  the  name  if  he  asks  for  it.  The  possibility  of  embar- 
rassment, or  even  threats  of  violence,  to  employees  who 
report  might  discourage  them  from  reporting.  The  best 
compromise  may  be  for  the  principal  to  keep  the  briefest 
record  possible — one  that  does  not  even  name  the  reporter 
but  merely  notes  that  a  report  was  made  to  the  director  of 
social  services  on  a  particular  date  about  a  named  child 
and  gives  the  eventual  disposition  of  the  complaint.  Since 
the  Buckley  Amendment  applies  only  to  schools,  health 
departments  have  no  reason  not  to  keep  records  of  abuse 
and  neglect  reports  made  by  their  staff  and  should  do  so. 

The  statutory  definition  of  abuse  is  broad.71  It  includes 
inflicting  physical  injury  on  a  child,  allowing  another  to  do 
so,  or  creating  or  allowing  a  substantial  risk  that  deliberate 
physical  injury  will  occur.  It  also  includes  illegal  sexual  acts 
with  a  child  and  encouraging  or  approving  certain  delin- 
quent acts  on  his  or  her  part.  Finally,  it  includes  serious 
emotional  damage.  To  fit  the  definition  of  abuse,  the 
emotional  damage  must  be  accompanied  by  the  parent's 
refusal  to  allow  treatment.  The  statute  notes  that  emotional 
damage  may  be  occurring  when  a  child  shows  "severe 
anxiety,  depression,  withdrawal,  or  aggressive  behavior 
toward  himself  or  others." 

Neglect  is  defined  as  failing  to  provide  proper  care, 
supervision,  or  discipline;  abandoning  a  child  or  placing 
him  for  care  or  adoption  in  violation  of  law;  failing  to 
provide  necessary  medical  or  other  remedial  care;  or  allow- 
ing the  child  to  live  in  an  environment  injurious  to  his 
welfare.72 

The  procedure  for  reporting  abuse  or  neglect  is  as  fol- 
lows.73 The  person  who  makes  the  report  should  contact 
the  director  of  social  services  in  the  county  where  the  child 
lives — in  person,  by  telephone,  or  in  writing.  She  should 
give  her  own  name,  address,  and  telephone  number;  the 
name,  address,  and  telephone  number  of  the  child  and  his 
parent,  if  known;  and  the  child's  age.  She  should  then 
describe  the  injury  or  condition  that  creates  concern  and 
give  any  other  information  she  thinks  might  be  helpful  to 
the  director's  investigation.  The  director  will  then  investi- 


70.  20U.S.C.  §  1232g(1976). 

71.  N.C.  Gen.  Stat.  §  7A-5I7(I)(I979  Supp). 

72.  Id.  §7A-517(21). 

73.  Id.  Ch.  7A,  Art.  44. 


gate  the  report,  perhaps  with  the  help  of  law  enforcement 
authorities.  If  he  finds  it  necessary,  he  will  take  action  to 
protect  the  child.  In  any  case,  he  will  notify  the  person  who 
reported.  He  will  write  either  that  he  found  no  abuse  or 
neglect  or  that  the  department  is  acting  to  protect  the  child 
and  then  describe  the  action.  If  the  reporter  is  dissatisfied 
with  the  director's  findings,  she  will  have  five  days  after  she 
receives  those  findings  within  which  to  ask  the  district 
attorney  to  review  the  matter. 

As  a  protection  for  persons  who  report,  the  law  provides 
that  the  department  of  social  services  must  keep  the  infor- 
mation it  receives  in  strictest  confidence74  (though  it  is 
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possible  that  a  reporter  will  be  required  to  testify  in  a  court 
proceeding).  Moreover,  any  reporter  who  acts  in  good 
faith  is  immune  from  civil  or  criminal  liability  arising  from 
the  incident.75  As  an  encouragement  to  report,  health  and 
school  officials  should  let  their  employees  know  that  they 
are  protected  in  these  ways;  these  employees  should  also  be 
aware  of  the  possibility  of  liability  for  failing  to  report. 

Part  II  of  this  article  in  the  next  School  Law  Bulletin 
will  discuss  privacy  issues  in  school  health,  particularly 
those  involving  stigmatizing  health  problems  and  situa- 
tions in  which  students  ask  that  their  parents  not  be  told  of 
their  condition. 


74.  Id.  §7A-544(1979Supp). 


75.  Id.  §  7A-550. 


Teacher  Speech 

'continued  from  page  1) 


)f  the  public  services  it  performs  through  its  employees.5  It 
I  the  application  of  this  balancing  test  that  determines 
Whether  an  employee's  criticism  or  conduct  is  protected  by 
'he  First  Amendment  from  retaliation  by  the  employer. 
:  Although  the  test  sounds  simple— balancing  the  interests 
)f  one  party  against  the  interests  of  another— the  U.S. 
Supreme  Court  has  recognized  the  inherent  difficulty  of 
teaching  a  decision  on  this  issue. 

Because  of  the  enormous  variety  of  factual  situations 
in  which  critical  statements  by  teachers  and  other  public 
employees  may  be  thought  by  their  superiors,  against 
whom  the  statements  are  directed,  to  furnish  grounds  for 
dismissal,  we  [the  Court]  do  not  deem  it  either  appropri- 
ate or  feasible  to  attempt  to  lay  down  a  general  standard 
against  which  all  such  statements  may  be  judged.6 

What  the  Court  did  was  indicate  some  general  guidelines 
pr  criteria  for  evaluating  the  conflicting  claims  of  constitu- 
tional protection  and  the  need  for  orderly  school  adminis- 
iration.  Those  guidelines  include  the  following:7 
.  —Whether  the  statements  were  directed  toward  a  person 
yith  whom  the  employee  would  normally  be  in  contact  in 
he  course  of  his  daily  work  as  a  teacher  and  would, 


5.  Pickering  v.  Board  of  Educ,  391  U.S.  at  568. 

6.  Id.  at  569. 

7.  Id.  at  570-73. 


therefore,  seriously  undermine  the  effectiveness  of  the 
working  relationship  between  the  two,  raise  a  question  of 
maintaining  discipline  by  immediate  superiors,  or  adversely 
affect  the  harmony  among  co-workers; 

—Whether  the  employee's  position  is  one  in  which  the 
need  for  confidentiality  is  so  great  that  even  completely 
correct  public  statements  might  furnish  a  permissible 
ground  for  dismissal; 

— Assuming  it  could  be  shown  that  the  employee's  state- 
ments were  false,  whether  the  statements  were  per  se  harm- 
ful to  the  operation  of  the  schools; 

—Whether  the  employee  has  carelessly  made  false  state- 
ments about  matters  so  closely  related  to  the  day-to-day 
operations  of  the  schools  that  any  harmful  effect  on  the 
public  would  be  difficult  to  counter  because  of  the  teacher's 
presumed  greater  access  to  the  facts;  and 

— Whether  a  teacher's  public  statements  were  so  without 
foundation  as  to  call  into  question  his  fitness  to  perform  his 
duties  in  his  classroom. 

— Whether  the  employee's  comments  addressed  a  matter 
of  legitimate  public  concern; 

Implicit  in  the  Court's  opinion  is  the  belief  that  this  list  of 
guidelines  is  not  exhaustive  or  all-inclusive  and  that  there 
may  well  be  other  factors  to  be  considered  in  evaluating  the 
balance  of  interests  between  employee  and  employer.  In- 
deed, some  courts  have  articulated  others,  but  more  will  be 
said  about  that  later. 
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The  Administrator's  Motives 

Fortunately  for  school  administrators,  the  Court  has 
required  the  employee  who  sues  on  the  basis  of  an  alleged 
violation  of  his  or  her  First  Amendment  rights  to  show  that 
the  conduct  or  criticism  at  issue  is  indeed  protected  by  the 
First  Amendment.8  And  even  if  the  conduct  is  protected, 
the  employee  must  also  show  that  the  activity  was  a  sub- 
stantial or  motivating  factor  in  a  decision  or  action  taken 
against  him.9  The  school  board  or  administrator  can  still 
defend  the  claim  by  demonstrating  by  a  preponderance  of 
the  evidence  that  the  same  action  would  have  been  taken 
even  in  the  absence  of  the  protected  conduct. 10 

Thus  the  judicial  inquiry  proceeds  in  three  stages:  (1)  Is 
the  employee's  conduct  constitutionally  protected?  (2)  Was 
it  a  substantial  or  motivating  factor  in  the  employer's 
decision?  (3)  Would  the  employer  have  reached  the  same 
decision  even  in  the  absence  of  the  protected  activity? 

My  inquiry  will  proceed  in  the  same  manner  to  analyze 
the  decisions  that  have  been  rendered  since  Pickering  v. 
Board  of  Education  and  Mt.  Healthy  v.  Doyle  were 
decided  in  order  to  determine  whether  any  consistent  pat- 
terns have  evolved  in  the  application  of  this  three-part  test. 


Protected  Criticism— 
How  Far  Does  It  Extend? 

Generally  speaking,  whether  an  employee's  conduct  or 
criticism  is  protected  by  the  First  Amendment  is  a  matter 
of  law  for  the  court  to  decide  and  not  an  issue  of  fact  for  the 
jury  to  determine. ' '  However,  the  jury  may  be  asked  to 
determine  any  factual  disputes  concerning  what  was  said, 
who  said  it,  under  what  circumstances  the  statements  were 
made,  what  effects  the  statements  had  on  the  operation  of 
the  school  system,  and  so  forth.12  Since  the  fundamental 
issue  is  a  legal  matter,  there  is  a  certain  uniformity  in  the 
application  of  the  guidelines  set  forth  in  Pickering.  The 
cases  are  best  analyzed  by  reviewing  them  in  relationship 
to  each  of  the  guidelines  put  forth  by  the  court  in  weighing 
the  competing  interests  in  Pickering's  case. 


Personal  Criticism  v.  Policy  Criticism 

The  Supreme  Court  has  indicated  that  criticism  directed 
at  a  person  with  whom  the  employee  would  normally  be  in 
daily  contact  during  his  work  that  seriously  undermines 
the  effectiveness  of  the  working  relationship  either  between 
a  superior  and  his  subordinate  or  among  co-workers  is  not 
protected  activity.13  Unfortunately,  school  boards  and 
administrators  often  take  criticisms  of  their  policies  as 
personal  attacks  on  themselves  and  exaggerate  the  fre- 
quency of  their  contact  with  teachers  and  other  rank-and- 
file  employees. I4 

Pickering's  letter  to  the  editor  of  his  local  newspaper 
attacking  the  school  board's  handling  of  a  bond  issue 
proposal  and  its  allocation  of  funds  between  the  schools' 
educational  programs  and  their  athletic  programs  is  a  good 
example  of  protected  activity.  As  the  Court  noted,  his 
"employment  relationships  with  the  board  and  superin- 
tendent are  not  the  kind  of  close  working  relationships  for  | 
which  it  can  persuasively  be  claimed  that  personal  loyalty 
and  confidence  are  necessary  to  their  proper  functioning."15 

Other  courts  reached  similar  conclusions  concerning:  a 
professor's  disagreement  with  an  alleged  practice  of  pro- 
moting unqualified  persons  solely  because  of  their  race;16 
complaints  by  a  Mexican-American  teacher  that  Mexican 
children  were  being  placed  in  classes  for  the  mentally 
retarded  on  the  basis  of  tests  administered  in  English 
rather  than  their  native  language;17  an  instructor's  critical 
evaluation  of  class  scheduling  and  curriculum  changes  by  a 
community  college;18  broadcast  editorials  by  a  radio  station 
manager  that  were  not  complimentary  of  the  school  board 
or  the  superintendent;19  and  even  a  protest  by  a  group  of 
professors  against  their  university  president's  proposal  to 
decrease  the  faculty-student  ratio.20  The  common  ingre- 
dient in  these  cases  is  a  criticism  of  policy  or  policy  decisions 
made  by  persons  with  whom  the  employee  does  not  work 
on  a  daily  basis. 

More  can  be  learned,  however,  from  reviewing  those 
cases  in  which  the  activity  was  not  found  to  be  protected. 
None  of  the  following  teachers  convinced  the  court  that  his 
or  her  remarks  were  constitutionally  protected:  the  teacher 


8.  Id.;  Mt.  Healthy  City  School  Dist.  Bd.  of  Educ.  v.  Doyle,  429  U.S. 
274(1977). 

9.  Mt.  Healthy  v.  Doyle,  429  U.S.  at  287. 

10.  Id.;  Givhan  v.  Western  Line,  439  U.S.  at  416-17. 

11.  Hilderbrand  v.  Board  of  Trustees  of  Michigan  State  Univ.,  662  F.2d 
439, 442,  n.  8  (6th  Cir.  1 98 1 );  Bernasconi  v.  Temple  Elem.  Sch.  Dist.  No.  3. 
548  F.2d  857, 862  (9th  Cir.  1977),  cert,  denied,  434  U.S.  825  ( 1977);  Kim  v. 
Coppin,  662  F.2d  1055  (4th  Cir.  1981). 

12.  Hilderbrand  v.  Board  of  Trustees,  662  F.2d  439;  Kim  v.  Coppin, 
662F.2d  1055  (4th  Cir.  1981). 


13.  Pickering  v.  Board  of  Educ,  391  U.S.  at  570. 

14.  Givhan  v.  Western  Line,  439  U.S.  410  (1979);  Bernasconi  v.  School 
Dist..  548  F.2d  857  (1979);  Daulton  v.  Affeldt.  678  F.2d  487  (4th  Cir. 
1982);  Trotman  v.  Board  of  Trustees  of  Lincoln  Univ.,  635  F.2d  216  (3d 
Cir.  1980). 

15.  Pickering  v.  Board  of  Educ,  391  U.S.  at  570. 

16.  An-Ti  Chai  v.  Michigan  Tech.  Univ.,  493  F.  Supp.  1 137.  1 157-59 
(W.D.  Mich.  1980). 

17.  Bernasconi  v.  School  Dist.,  548  F.2d  857  (9th  Cir.  1977). 

18.  Daulton  v.  Affeldt,  678  F.2d  48  (4th  Cir.  1982). 

19.  Lemons  v.  Morgan,  629  F.2d  1389  (8th  Cir.  1980). 

20.  Trotman  v.  Board  of  Trustees,  635  F.2d  216  (3d  Cir.  1980). 


lassigned  to  a  predominantly  black  school  with  a  black 
(principal  who  told  the  principal  that  she  hated  all  blacks 
and  evidently  did  not  get  along  well  with  any  of  the  blacks 
Ion  the  faculty,  including  the  aide  assigned  to  her  class- 
room;21 the  teacher  who  repeatedly  called  the  director  of 
[secondary  education  a  liar  and  questioned  the  integrity 
land  honesty  of  the  administrative  staff;22  the  teacher  who 
(distributed  leaflets  on  campus  accusing  her  principal  of 
imposing  a  "CIA-style  reign  of  terror"  at  school,  of  estab- 
lishing a  "terrified  student  body  easily  regimented  for  slave 
labor,"  and  of  using  "military  riot-control  gas"  against 
student  demonstrators,  which  accusations  were  false  and 
made  with  a  reckless  disregard  for  the  truth;23  or  the 
college  dean  who  disagreed  vigorously  with  his  college 
president's  decision  to  employ  two  physical  education 
ieachers  because  he  preferred  an  intramural  program 
Irather  than  an  interscholastic  program.24  In  this  last  case, 
,the  dean  sent  the  president  a  memorandum  stating  that  he 
would  not  accept  responsibility  for  the  quality  of  the  new 
instructors'  teaching,  class  attendance,  or  any  area  of  their 
instructional  employment.  His  actions  answered  in  the 
affirmative  the  question  of  maintaining  discipline  by  im- 
mediate superiors  that  was  raised  in  Pickering. 
1  A  common  concern  among  administrators  and  an  argu- 
ment that  has  been  used  to  challenge  a  teacher's  contention 
that  his  or  her  speech  is  constitutionally  protected  is  that 
(the  teacher's  manner  of  speech  was  so  angry,  hostile,  dis- 
respectful, etc.,  that  harmony  between  co-workers  is,  has 
peen,  or  will  be  adversely  affected.  This  issue  was  ad- 
dressed in  the  last  case  mentioned,  in  which  an  Arkansas 
federal  district  court  cited25  the  Supreme  Court  for  the 
generally  accepted  principle  that  "[t]he  lewd  and  obscene, 
the  profane,  the  libelous  and  the  insulting  or  'fighting' 
words  — those  which  by  their  very  utterance  inflict  injury 
or  tend  to  incite  an  immediate  breach  of  the  peace — "are 
not  normally  thought  of  as  constitutionally  protected.  The 
;ourt  found  as  a  fact  that  the  dean's  comments  were 
characterized  by  hostility,  anger,  name-calling,  and  threats 
!)f  physical  violence  and  concluded  that  this  type  of  be- 
havior is  not  constitutionally  protected.  Another  federal 
sourt  found  evidence  of  hostility  on  the  basis  of  the 
eacher's  tone  of  voice  as  she  ridiculed  her  administrators 
n  public  meetings.26  The  New  Jersey  Court  of  Appeals  has 


21.  Anderson  v.  Evans.  660  F.2d  153  (6th  Cir.  1980). 

22.  Jones  v.  Battles.  315  F.  Supp.  601  (D.  Conn.  1970). 

23.  Gilbertson  v.  McAlister.  403  F.  Supp.  I  (D.  Conn.  1975). 

24.  Russ  v.White.  541  F.  Supp.  888  (WD.  Ark.  I98l).<#y.  680  F.2d 
J7  (5th  Cir.  1982). 

25.  541  F.  Supp.  at  896,  ri/mg  Chaplinsky  v.  New  Hampshire,  315  U.S. 
;  68,  571-72(1942). 

26.  Barbrev.  Garland  Indep.  School  Dist.,  474  F.  Supp.  687  (N.D.Tex. 
979) 
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upheld  the  nonrenewal  of  a  probationary  teacher  whose 
conduct  at  a  school  board  meeting  was  described  as  being 
"sarcastic,  disruptive,  snide  and  belligerent."27  The  court 
held  that  "a  board  may  expect  a  member  of  its  professional 
staff  to  maintain  a  deportment  appropriate  to  a  public 
meeting  of  a  local  government  entity."28 

But  an  administrator  should  not  assume  that  negative 
criticism  alone  is  evidence  of  the  degree  of  hostility  that  will 
deny  a  teacher  the  protection  of  the  First  Amendment.  For 
example,  the  principal  in  Givhan  v.  Western  Line  described 
the  plaintiffs  manner  as  "insulting,"  "hostile,"  "loud,"  and 
"arrogant,"  yet  the  Supreme  Court  found  that  it  was  con- 
stitutionally protected.  It  noted,  however,  that 

when  a  teacher  speaks  publicly,  it  is  generally  the  content 
of  his  statements  that  must  be  assessed  to  determine 
whether  they  "in  any  way  either  impeded  the  proper 
performance  of  his  daily  duties  in  the  classroom  or  .  .  . 
interfered  with  the  regular  operation  of  the  schools  gen- 
erally." Private  expression,  however,  may  in  some  situa- 
tions bring  additional  factors  to  the  Pickering  analysis. 
When  a  government  employee  personally  confronts  his 
immediate  superior,  the  employing  agency's  institutional 
efficiency  may  be  threatened  not  only  by  the  content  of 
the  employee's  message,  but  also  by  the  manner,  time 
and  place  in  which  it  is  delivered.29 

On  remand,  the  Fifth  Circuit  concluded  that  Givhan's 
criticisms  were  not  unreasonable  but  were  of  a  substantial 
nature  with  regard  to  employment  policies  and  practices 
she  perceived  to  be  racially  discriminatory.30 

The  courts  also  allow  a  wider  latitude  for  conduct  that 
arises  out  of  union  activity.  In  a  case  before  the  Sixth 
Circuit  the  court  said  that  a  union  representative  must  be  a 
zealous  advocate.31  In  this  case,  the  principal  reprimanded 
the  building  representative  for  unprofessional  conduct  in 
walking  out  of  the  principal's  office  during  a  conference 
with  another  teacher  about  a  student  discipline  problem 
and  saying,  "Well  go  downtown  and  get  the  big  guns 
to  fight  it."  The  court  ordered  the  principal's  letter  of 
reprimand  removed  from  the  teacher's  personnel  file,  find- 
ing that  the  plaintiff  was  not  disruptive  of  school  opera- 
tions. Since  the  comments  were  made  in  private,  they  did 


27.  Dore  v.  Board  of  Twp.  of  Bedminister,  449  A. 2d  547  (N.J.  App. 
1982). 

28.  Id.  at  551,  citing,  Petninti  v.  Brick  Twp.  Bd.  of  Educ,  128  N.J. 
Super.  149,  163-66.  319  A.2d  262  (App.  Div.  1974).  cerl.  denied,  65  N.J. 
573.  325  A.2d  707  (1974),  cert,  denied.  419  U.S.  1057  (1974).  See  also. 
White  v.  South  Park  Indep.  School  Dist.,  693  F.2d  1 163  (5th  Cir.  1982). 

29.  Givhan  v.  Western  Line,  439  U.S.  410,  415,  n.  4  (1979). 

30.  Ayers  v.  Western  Line  Consol.  School  Dist.,  691  F.2d  766,  768-69 
(6th  Cir.  1982). 

31.  Columbus  Educ.  Ass'n  v.  Columbus  City  School  Dist..  623  F.2d 
1 155,  1 160  (6th  Cir.  1980).  See  also,  Durango  School  Dist.  v.  Thorpe,  614 
P.2d  880  (Colo.  1980). 
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not  arouse  any  animosity  among  co-workers  toward  the 
principal. 

It  would  appear  that  anger,  hostility,  and  disrespect 
shown  toward  a  superior  or  co-workers  in  public  are  much 
more  likely  to  be  denied  protection  by  the  court  than 
similar  comments  made  in  private,  since  private  comments 
arguably  do  not  adversely  affect  a  superior's  relationship 
with  other  subordinate  employees  or  a  co-worker's  relation- 
ship with  his  peers.  It  also  appears  that  criticism  of  adminis- 
trative policies  or  decisions  are  more  likely  to  be  protected 
than  attacks  on  a  superior's  character  or  job  performance. 


The  Confidential  Employee 

The  Supreme  Court  is  willing  to  concede  that  for  some 
positions  in  public  employment  the  need  for  confidentiality 
is  so  great  that  even  completely  correct  public  statements 
might  furnish  a  permissible  ground  for  dismissal.32 1  know 
of  no  case  in  which  a  teacher  was  found  to  be  a  confidential 
employee.  The  only  case  that  came  even  close  to  this  point 
involved  a  teacher  who  spoke  with  the  news  media  about  a 
student  who  had  attacked  her  at  school.33  The  teacher 
simply  described  the  incident  without  revealing  the  stu- 
dent's age  or  identity.  After  her  comments  appeared  in  the 
news  media,  her  principal  reprimanded  her  in  writing  for 
discussing  the  incident  with  the  news  media  and  for  inter- 
fering with  the  child's  and  the  parents'  right  to  confiden- 
tiality.34 The  district  court  granted  summary  judgment 
for  the  defendents  on  the  ground  that  the  letter  of  repri- 
mand constituted  a  minimal  restriction  on  the  plaintiffs 
freedom  of  speech  that  would  not  seriously  affect  her  job 
security  or  professional  reputation.  The  Second  Circuit 
reversed  and  remanded  the  case  to  the  trial  court  for  a 
determination  of  the  letter's  practical  effects.  Inherent  in 
the  court's  opinion  is  the  belief  that  the  teacher's  conduct 
was  constitutionally  protected,  although  it  made  no  de- 
tailed analysis  of  the  Pickering  case  or  of  the  confidential- 
employee  argument  in  particular. 

A  corollary  argument  is  that  an  employee  can  be  re- 
quired to  bring  his  complaints  to  the  administration  for 
resolution  or  consideration  before  exercising  a  protected 
right  to  comment  on  the  problem  publicly.35  To  a  degree 
the  Pickering  decision  supports  this  argument.  In  a  footnote 
to  the  opinion.  Justice  Marshall  states: 


There  is  likewise  no  occasion  furnished  by  this  case  for 
consideration  of  the  extent  to  which  teachers  can  be 
required  by  narrowly  drawn  grievance  procedures  to 
submit  complaints  about  the  operation  of  the  schools  to  I 
their  superiors  for  action  thereon  prior  to  bringing  the 
complaints  before  the  public.36 

This  issue  was  addressed  in  Hickingbottom  v.  Easily. 
Hickingbottom  was  terminated  after  nine  years  of  perfor- 
mance that  was  excellent,  according  to  his  evaluations,  for 
reporting  to  the  State  Department  of  Finance  and  Adminis- 
tration a  certain  violation  of  state  law  by  the  college  presi- 
dent and  his  wife  without  first  reporting  this  information 
to  the  college  administration  in  accordance  with  a  Line   - 
Authority  Policy  issued  by  the  college  president.  Weighing 
the  competing  interests,  as  Pickering  required,  the  court  I 
concluded  that  "the  interest  of  society  in  encouraging 
teachers  to  report  violations  of  the  law  outweighs  the  i 
interest  of  the  college  in  preventing  embarrassment. " 37  The  I 
court  also  noted,  appropriately,  that  the  plaintiff  reported 
his  concern  not  to  the  public  but  to  the  proper  authorities  in 
a  confidential  manner.  Still,  while  the  court  did  not  uphold 
the  college  president's  Line  Authority  Policy,  it  certainly 
left  the  door  open  for  consideration  of  future  cases  in  which 
a  narrowly  drawn  grievance  procedure  requires  that  com- 
plaints be  presented  to  the  administration  before  they  are 
made  to  another  agency.38 


False  Statements 

The  Pickering  analysis  of  false  statements  is  somewhat 
complex.  While  the  Court  conceded  that  Pickering's  letter 
to  the  editor  contained  some  false  statements,  it  was  un- 
willing to  deny  him  the  protection  of  the  First  Amendment 
because  there  was  no  evidence  that  the  statements  were 
harmful  to  the  operation  of  the  school  system:  "So  far  as 
the  record  reveals,  Pickering's  letter  was  greeted  by  every- 
one but  its  main  target,  the  board,  with  massive  apathy  and 
total  disbelief."39  The  analysis  of  false  statements  also  may 
consider  whether  a  teacher  made  false  statements  about 
matters  so  close  to  the  daily  operation  of  the  school  system 
that  any  harmful  impact  on  the  public  would  be  difficult  to 


32.  Pickering  v.  Board  of  Educ,  391  U.S.  at  570,  n.  3. 

33.  Aebisher  v.  Ryan,  622  F.2d  651  (2d  Cir.  1980). 

34.  Id.  at  653.  The  principal  apparently  was  concerned  that  the  teacher 
may  have  violated  the  Family  Educational  Rights  and  Privacy  Act,  com- 
monly known  as  the  Buckley  Amendment.  P.L.  93-380. 

35.  Hickingbottom  v.  Eastly,  494  F.  Supp.  980  (E.D.  Ark.  1980). 


36.  Pickering  v.  Board  of  Educ,  391  U.S.  at  572,  n.  4.  See  also  the 
footnote  in  Justice  White's  separate  opinion:  "As  I  read  the  Court's  opinion, 
it  does  not  foreclose  the  possibility  that  under  the  First  Amendment  a  school 
system  may  have  an  enforceable  rule,  applicable  to  teachers,  that  public 
statements  must  first  be  submitted  to  the  authorities  for  accuracy."  Id.  at 
582-83. 

37.  494  F.  Supp.  at  985-86. 

38.  See,  e.g..  Nicholson  v.  Board  of  Educ,  682  F.2d  858  (9th  Cir.  1982), 
in  which  the  court  upheld  nonrenewal  of  a  journalism  teacher  who  refused 
to  submit  articles  to  his  principal,  who  simply  wanted  to  check  them  for 
accuracy. 

39.  Pickering  v.  Board  of  Educ,  391  U.S.  at  570-71. 
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counter  because  of  the  teacher's  presumed  greater  access  to 
tthe  facts.  Such  was  not  the  case  with  Pickering.  The  board 
could  easily  have  rebutted  his  errors  by  publishing  accurate 
(figures  on  the  amounts  spent  on  athletics.  These  figures 
were  matters  of  public  record. 

•  Finally,  the  Court  allowed  that  if  a  teacher's  public 
(statements  are  so  without  foundation  as  to  call  into  question 
{his  fitness  to  perform  his  duties  in  the  classroom,  they  may 
be  considered  in  an  action  to  dismiss  on  the  ground  of 
incompetence.40 

Not  many  cases  have  been  decided  on  the  narrow  issue 
of  the  veracity  of  a  teacher's  statements,  but  three  do  shed 
jsome  light  on  how  courts  will  react  to  this  situation.  In 
D'Andrea  v.  Adams,41  a  geography  professor  communi- 
cated some  information  to  a  legislative  budget  committee 
(that  suggested  impropriety  in  the  use  of  funds  at  his  univer- 
sity. Shortly  thereafter,  the  university  eliminated  the  geog- 
raphy department  and  dismissed  the  professor.  In  defense 
■to  the  professor's  lawsuit  challenging  the  dismissal,  the 
(University  contended  (among  other  things)  that  his  state- 
ments about  financial  improprieties  were  made  with  a 
reckless  disregard  for  the  truth  and  materially  and  sub- 
stantially interfered  with  both  the  performance  of  his  duties 
and  the  functioning  of  school  programs.  The  court  applied 
jthe  familiar  Pickering  analysis  and  found  that  the  pro- 
fessor's statements  had  no  impact  on  school  operations — 
khe  legislative  committee  had  given  the  university  a  clean 
!bill  of  health.  The  court  conceded,  however,  that  the  pro- 
fessor's statements  could  have  had  detrimental  effects  on 
!the  university's  funding,  so  it  took  the  analysis  a  step 
further.  It  reasoned  that  the  question  of  whether  a  univer- 
Isity  needs  additional  funds  is  a  legitimate  matter  of  public 
toncern,  that  the  university  had  an  opportunity  to  rebut 
the  professor's  statements,  and  finally  that  the  adminis- 
tration cannot  impose  on  teachers  a  general  duty  of  loyalty 
to  its  specific  goals — a  position  specifically  rejected  by  the 
Pickering  Court.42  It  also  noted  that  the  professor's  state- 
rnents  were  made  privately  and  did  not  concern  matters  as 
to  which  he  might  be  presumed  to  have  greater  access  to 
the  facts  than  the  legislative  committee.  In  addition,  it 
appears  that  like  Pickering's  comments,  the  professor's 
tomments  were  received  with  "massive  apathy  and  total 
disbelief." 

The  findings  and  conclusions  of  the  court  in  D'Andrea 
differ  markedly  from  those  reached  in  Gilbenson  v. 
McAlister41  and  McGill  v.  Board  of  Regents.*4  two  other 


cases  in  which  the  veracity  of  the  plaintiff  became  an  issue. 
In  the  first  case  Gilbertson  had  distributed  on  campus 
leaflets  that  contained  numerous  false  statements  about 
the  principal.  At  the  time  school  officials  were  deeply 
concerned  over  the  unrest  and  potentially  explosive  situa- 
tion that  existed  at  the  predominantly  black  school.  From 
the  evidence  presented,  the  court  found  that  "the  impact  of 
the  carelessly  made  false  statements  on  the  day-to-day 
operation  of  the  school  was  immediate  and  harmful,  and 
served  to  exacerbate  the  already  tense  and  divisive  situation 
that  existed  at  the  school."45 

In  the  second  case  McGill's  nonreappointment  hinged 
largely  on  a  belief  that  his  numerous  false  statements  or 
reckless  disregard  for  the  truth  showed  that  he  was  unfit  to 
teach.  The  court  found,  among  other  facts,  that  he  had 
implied  without  any  basis  in  fact  that  police  violence  and 
political  meddling  are  facts  of  life  for  the  public  universities 
of  Florida;  accused  the  existing  president  of  being  re- 
sponsible for  the  nonrenewal  of  a  professor  when,  in  fact, 
it  was  the  former  president  who  had  not  renewed  the  pro- 
fessor's contract;  disrupted  a  panel  discussion  with  profane 
language  in  a  manner  described  as  almost  ranting;  in 
another  public  meeting,  accused  the  university  attorney  of 
being  a  spy  and  of  defending  the  state's  loyalty  oath,  which 
statements  were  found  to  be  untrue;  and,  at  a  meeting  of 
the  board  of  regents,  stated  that  a  proposed  annual  evalua- 
tion procedure  had  been  approved  by  the  Council  of  Presi- 
dents without  consulting  the  faculty  when,  in  fact,  faculty 
members  had  been  consulted.  The  board  of  regents  con- 
cluded that  McGill's  actions  "reflected  a  lack  of  attributes 
of  professionalism  and  maturity  needed  of  tenured  mem- 
bers of  the  academic  community."  The  court  agreed,  say- 
ing, "The  First  Amendment  protects  the  right  to  make  a 
statement.  It  does  not,  however,  clothe  a  person  with 
immunity  when  his  statements  are  shown  to  be  false  and 
inaccurate  when  their  truth  could  be  easily  ascertained."46 

The  courts  in  Gilbertson  and  McGill  both  held  that  the 
false  statements  and  actions  of  the  teachers  were  not  con- 
stitutionally protected.  In  Gilbertson  there  was  clear  and 
convincing  evidence  of  both  disruption  and  inaccuracy  in 
the  plaintiffs  statements.  In  McGill  the  court  was  im- 
pressed by  the  frequency  or  number  of  false  statements 
made  with  a  reckless  disregard  for  the  truth.  The  circum- 
stances of  these  cases  are  easily  distinguished  from  the 
one-time,  inconsequential  misstatement  of  fact  that  oc- 
curred in  Pickering  and  D'Andrea. 


40.  Id.  at  573,  n.  5. 

41.  626F.2d469(5thCir.  1980).  See  also.  Puentesv.  Board  of  Educ,  24 
.Y.2d  996.  250  N.E.2d  232  (1969). 

42.  Pickering  v.  Board  of  Educ,  391  U.S.  at  568-69. 

43.  403  F.  Supp.  1  (D.  Conn.  1975). 

44.  541  F.2d  1073  (5th  Cir.  1976). 


45.  Gilbertson  v.  McAlister,  403  F.  Supp.  at  7. 

46.  McGill  v.  Board  of  Regents,  541  F.2d  at  1082. 
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Legitimate  Matters  of  Public  Concern 

The  Pickering  decision  raises  the  question  of  what  sub- 
ject is  not  a  legitimate  matter  of  public  concern.  Whether  a 
school  system  requires  additional  funds  certainly  is  a  public 
concern,47  as  are  the  following  topics:  the  discussion  of 
an  assault  on  a  teacher,48  a  principal's  alleged  theft  of 
gate  receipts,49  an  allegation  that  a  school's  employment 
policies  are  discriminatory,50  complaints  that  students  are 
tested  for  placement  in  programs  for  the  mentally  retarded 
in  English  rather  than  their  native  language,51  criticism  of 
an  institution's  class  scheduling  and  curriculum  changes,52 
comments  about  a  principal's  decision  to  release  children 
from  school  during  a  thunderstorm,53  complaints  about  a 
superintendent's  refusal  to  give  a  teacher  leave  to  work  at 
the  polls  on  election  day;54  opposition  to  the  nonrenewal  of 
another  teacher's  contract;55  and  a  simple  comment  that 
the  superintendent's  got  a  raise  while  teachers'  salaries 
were  frozen.56  Anyone  who  has  read  the  cases  in  this  area 
of  the  law  during  the  past  ten  years  would  agree  that  the 
range  of  topics  covered  by  the  phrase  "matters  of  legitimate 
public  concern"  is  broad. 

Infrequently  a  court  finds  that  a  topic  is  not  a  matter  of 
legitimate  public  concern.  One  of  the  clearest  discussions 
of  this  issue  appears  in  An-Ti  Chai  v.  Michigan  Technical 
University.*1  The  court  concluded  that  the  plaintiff,  chair- 
man of  the  physics  department,  had  no  First  Amendment 
right  to  inform  certain  department  members  of  the  defi- 
ciencies he  perceived  in  other  faculty  members  or  to  inform 
them  that  other  departments  supported  his  leadership.  The 
court  compared  these  statements  with  others  made  by  the 
plaintiff  that  criticized  the  university's  employment  prac- 
tices and  therefore  were  protected  speech. 

In  another  case,  an  aide's  complaints  about  her  pay 
classification  were  ruled  not  matters  of  legitimate  public 
concern,  but  her  speech  was  determined  to  be  not  protected 
for  other  reasons  also.58 


47.  Pickering  v.  Board  of  Educ,  391  U.S.  563  (1968);  DWndrea  v. 
Adams,  626  F.2d  469  (5th  Cir.  1980). 

48.  Aebisher  v.  Ryan,  622  F.2d  651  (2d  Cir.  1980). 

49.  Abston  v.  Woodard,  398  So.  2d  237  (Ala.  1981). 

50.  Givhan  v.  Western  Line,  439  U.S.  410  (1979);  An-Ti  Chai  v. 
Michigan  Tech.  Univ.,  493  F.  Supp.  1137  (W.D.  Mich.  1980). 

51.  Bernasconi  v.  School  Dist.,  548  F.2d  857  (9th  Cir.  1977). 

52.  Daulton  v.  Affeldt,  678  F.2d  487  (4th  Cir.  1982). 

53.  Swilley  v.  Alexander,  629  F.2d  1018  (5th  Cir.  1980). 

54.  Jordan  v.  Cagle,  474  F.  Supp.  1 198  (N.D.  Miss.  1979). 

55.  Puentesv.  Board  of  Educ,  24  N.Y.2d  996,  250  N.E.2d  232  (1969). 

56.  Glanville  v.  Hickory  Co.  Reorganized  School  Dist.  No.  1,  637 
S.W.2d  328  (Mo.  App.  1982). 

57.  493  F.  Supp.  at  1157-59. 

58.  Barbre  v.  Garland  Indep.  School  Dist., 474  F.  Supp.  687  (N.D.  Tex. 
1979). 


As  a  general  rule,  almost  anything  a  public  agency  does 
is  open  to  criticism  as  a  legitimate  matter  of  public  concern. 
It  is  and  will  be  difficult  to  convince  a  court  that  a  teacher's 
statements  about  a  public  policy,  an  administrative  deci- 
sion, or  a  government  action  is  not  fair  game  for  public 
comment. 


Restrictions  on  Time,  Place, 
and  Manner  of  Expression 

One  First  Amendment  aspect  not  touched  in  the  Picker- 
ing analysis  concerns  restrictions  on  the  time,  place,  and 
manner  of  expression.  While  there  are  valid  administrative 
reasons  for  such  restrictions,  occasionally  school  adminis- 
trators adopt  policies  or  regulations  that  infringe  on  em- 
ployees' constitutional  rights  in  order  to  prevent  either 
criticism  of  the  administration  or  of  a  particular  activity. 

Clearly,  some  restrictions  on  protected  speech  as  to 
time,  place,  and  manner  are  permissible  if  rationally  related 
to  a  legitimate  governmental  interest.59  To  preserve  the 
order  and  dignity  of  school  board  meetings,  a  Louisiana 
board  of  education  promulgated  a  rule  banning  all  hand- 
held signs  from  the  auditorium.60  The  rule  was  evenly 
applied  to  all  without  regard  to  the  content  of  the  message 
to  be  conveyed.  In  addition,  the  board  gave  those  who 
wished  to  speak  five  minutes  to  address  any  item  on  the 
agenda.  The  rule  was  upheld. 

Teachers  may  be  restricted  in  the  use  of  classroom  time 
as  a  forum  to  express  ideas  that  are  not  relevant  to  the 
curriculum.61  In  one  case  the  court  held  that  a  fifth-grade 
classroom  is  not  a  public  forum.62  The  teacher  had  used  a 
"pen  pal"  lesson  as  an  excuse  to  distribute  a  letter  from  his 
fiancee  supporting  the  Communist  Progressive  Labor 
Party.  The  court  found  this  activity  to  be  totally  unrelated 
to  the  curriculum  and  well  above  the  educational  and 
maturity  level  of  fifth-grade  students. 

The  rule  against  use  of  the  classroom  as  a  forum  also  can 
apply  to  criticism  of  administrative  policy.63  For  example, 
a  teacher  had  been  assigned  to  teach  economics,  but  the 
curriculum  she  developed  was  more  accurately  described 
as  politics.  She  led  her  classes  in  developing  a  statement  on 
student  rights  and  responsibilities;  in  the  process,  she  be- 


59.  Heffron  v.  International  Soc.  of  Krishna  Consciousness,  452  U.S.  i 
640  (1981);  Healy  v.  James,  408  U.S.  169,  192-93  (1972). 

60.  Godwin  v.  East  Baton  Rouge  Parish  School  Bd.,  408  So.  2d  1214  j 
(La.  1981). 

61.  See  D.  Moran  &  W.  McGhehey,  The  Legal  Aspects  of  School  | 
Communications  87  (NOLPE  Monograph  Series  1980). 

62.  Burns  v.  Rovaldi,  477  F.  Supp.  270  (D.  Conn.  1979). 

63.  See  Abern  v.  Board  of  Educ,  327  F.  Supp.  1391  (D.  Neb.  1971). 
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ame  outspoken  in  her  criticism  of  the  administration  and 
ler  co-workers.  The  court  ruled  that  the  teacher  had  no 
institutional  right  to  teach  politics  in  an  economics  course 
md  her  activity  had  adversely  affected  the  operation  of  the 
chool;  therefore  it  was  not  protected. 

Another  indication  of  the  extent  of  an  administrator's 
luthority  over  instructional  activities  appears  in  a  case  in 
vhich  a  journalism  instructor  challenged  his  nonrenewal, 
vhich  was  based  on — among  other  grounds — his  refusal 
o  submit  controversial  articles  to  the  principal  to  be 
:hecked  solely  for  accuracy  and  not  for  censorship.64  The 
:ourt  upheld  the  board's  action.  It  found  as  a  fact  that 
ome  articles  by  the  instructor  had  been  published  that 
»ntained  inaccurate  statements  about  faculty  members 
tnd  these  articles  created  disharmony  among  co-workers 
hat  could  have  been  avoided  if  the  instructor  had  complied 
vith  the  principal's  directive  and  allowed  him  to  review  the 
irticles  for  accuracy.65 

Another  type  of  activity  that  the  courts  have  scrutinized 
ind  found  to  violate  the  rule  against  using  the  classroom  as 
i  public  forum  is  the  distribution  of  fliers  and  other  pro- 
notional  materials  to  parents  via  students.  One  court  held: 

The  distribution  via  students  of  information  concern- 
ing coming  theatrical  events,  home  safety  measures  and 
the  like  is  not  indicative  of  the  establishment  of  a  forum 
for  First  Amendment  purposes.  Dissemination  of  such 
material  is  a  logical  and  a  proper  extension  of  the  educa- 
tional function  of  schools  in  our  society  and  such  dis- 
semination does  not  of  itself  give  rise  to  any  right  of 
access  to  student  distribution  by  parents  or  other  con- 
cerned citizens.66 

A  teacher  employed  by  the  Winston-Salem/ Forsyth 
bounty  Board  of  Education  distributed  to  parents  via 
itudents  a  flier  that  in  the  principal's  opinion  was  critical  of 
he  school  board's  program  for  band  and  stringed  instru- 
ments. The  principal  reprimanded  her  for  not  adhering  to 
lis  directive  that  required  teachers  to  submit  to  him 
materials  being  sent  home  to  parents  to  be  checked  for 
tccuracy  and  for  informational  purposes.  The  teacher 
jventually  sued  the  board,  the  principal,  and  others,  alleg- 
(ng  that  the  principal's  reprimand  infringed  on  her  First 
\mendment  freedom  of  speech.  In  an  unreported  opinion. 


64  Nicholson  v.  Board  of  Educ,  682  F.2d  858  (9th  Cir.  1982). 
I  65.  Id.  at  865.  The  court  also  noted:  "Writers  on  a  high  school  news- 
aper  do  not  have  an  unfettered  constitutional  right  to  be  free  from 
Ire-publication  review.  In  fact,  the  special  characteristics  of  the  high  school 
nvironment.  particularly  one  involving  a  student  in  a  journalism  class  that 
roduces  a  school  newspaper,  call  for  supervision  and  review  by  school 
xulty  and  administrators."  Id.  at  863. 

66.  Buckelv.  Prentice.410  F.  Supp.  1243.  I247.a#y,572  F.2d  141  (6th 
ir.  1978).  However,  the  court  also  indicated  that  its  decision  might  have 
pn  different  had  the  plaintiff  been  seeking  to  respond  to  some  issue  raised 
i  materials  distributed  by  the  school  board. 


the  court  concluded  that  her  activity  was  not  constitution- 
ally protected,  since  the  communication  was  made  in  the 
course  and  scope  of  her  employment  as  a  teacher  and  not 
in  her  capacity  as  a  citizen  commenting  on  a  legitimate 
matter  of  public  concern.67 

Administrators  probably  are  more  likely  to  impose  time, 
place,  and  manner  restrictions  on  teachers'  union  or  organi- 
zational activities  than  on  students  and  outside  speakers. 
While  teachers  undoubtedly  have  the  right  to  organize  and 
to  engage  in  collective  activities,68  the  courts  are  still  exam- 
ining school  administrators'  authority  to  restrict  or  control 
such  activities  at  school  and  during  normal  school  hours. 
Clearly,  a  teacher's  contract  cannot  be  terminated  solely 
because  of  his  union  activity.69  A  union  representative  is 
entitled  to  be  a  zealous  advocate  for  his  union's  members.70 

Peaceful  picketing  on  school  grounds  is  protected  by  the 
First  Amendment,  but  not  picketing  that  disrupts  the 
normal  routine.71  For  example,  a  teacher  who  called  two 
assistant  principals  who  crossed  the  picket  line  "scabs" 
could  be  transferred  without  violating  the  First  Amend- 
ment because  her  remark  indicated  a  lack  of  respect  for 
and  an  animosity  toward  her  immediate  superiors  and 
tended  to  undermine  the  management  and  operations  of 
the  school.72 

The  use  by  teacher  organizations  of  a  school  system's 
internal  mail-distribution  system,  which  includes  access  to 
each  teacher's  mailbox,  has  become  a  major  issue.  At  least 
one  court  has  ruled  that  teachers  have  no  constitutional 
right  to  use  a  school's  mailboxes  to  distribute  union 
materials.73  Another  court  has  held  that  a  union  has  no 
right  to  use  students  as  messengers  to  carry  union  materials 
home  to  parents.74  In  both  situations,  the  courts  deter- 
mined that  these  methods  of  communicating  ideas  were 
not  "public  forums."75 

Many  school  boards  that  have  permitted  unions  to  use 
the  school  mails  and  school  bulletin  boards  want  to  know 
whether  the  privilege  can  be  limited  to  the  organization 


67.  Dickinson  v.  Winston-Salem/Forsyth  County  Bd.  of  Educ,  No. 
80-221-WS  (M.D.N. C.  Memorandum  and  Order  August  28,  1981). 

68.  Abood  v.  Detroit  Bd.  of  Educ,  421  U.S.  209  (1977);  Perry  v. 
Sindermann,  408  U.S.  593  (1972). 

69.  Childers  v.  Indep.  School  Dist.  No.  I,  676  F.2d  1338  (10th  Cir. 
1982);  Durango  v.  Thorpe,  614  P.2d  880  (Colo.  1980);  Roberts  v.  Lake 
Cent.  School  Dist.,  317  F.  Supp.  63,  64  (N.D.  Ind.  1970):  Substitutes 
United  for  Better  Schools  v.  Rohter,  496  F.  Supp.  1017  (D.C.  111.  1980). 

70.  Columbus  Educ.  Ass'n  v.  Columbus  City  Bd.  of  Educ,  623  F.2d 
1155  (6th  Cir.  1980). 

71.  Moras  &  McGhehey.  op.  cit.  supra  note  61.  at  81-82. 

72.  Austin  v.  Mehlville  R-9  Sch.  Dist..  564  S.W.2d  884  (Mo.  1978). 

73.  Geiger  v.  Duval  County  School  Bd.,  357  So.  2d  442  (Fla.  Dist.  Ct. 
App.  1978). 

74.  Mullen  v.  Board  of  Educ,  421  N.Y.S.2d  523  (1979). 

75.  See  Lehman  v.  City  of  Shaker  Heights.  41 8  U.S.  298  (1973);  Horning, 
The  First  Amendment  Right  to  a  Public  Forum.  1969  Duke  L.J. 93 1. 
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that  represents  the  majority  of  its  employees.  The  U.S. 
Supreme  Court  resolved  this  issue  in  the  affirmative  in 

Perry  Education  Association  v.  Perry  Local  Educators' 

Association  just  this  year76 

In  sum,  it  appears  that  the  First  Amendment  imposes  no 
duty  on  the  state  to  provide  services  or  engage  in  policies 
that  will  help  a  union  carry  out  its  function  and  purpose,77 
but  if  the  employer  elects  to  cooperate  with  a  union,  it  can 
offer  privileges  to  the  association  that  represents  the  major- 
ity of  its  employees  and  not  others. 


The  Employee's  Burden 

Assuming  that  a  teacher  can  persuade  the  court  that  as  a 
matter  of  law  and  fact  his  conduct  is  protected  by  the  First 
Amendment,  he  still  must  show  "that  his  conduct  was  a 
'substantial  factor' — or  to  put  it  in  other  words,  that  it  was 
a  'motivating  factor'  in  the  board's  decision  not  to  hire  him 

"78 

This  burden  is  not  always  met.  A  professor's  complaint 
that  he  was  forced  to  retire  in  retaliation  for  his  exercise  of 
free  speech,  which  complaint  did  not  specify  when  he 
spoke  or  what  he  spoke  about,  was  dismissed  for  its  failure 
to  state  a  cause  of  action.79  A  teacher's  aide  who  contended 
that  her  dismissal  was  motivated  by  her  appeal  to  the 
board  of  education  of  her  daughter's  suspension  from 
school  could  not  convince  the  court.80  A  teacher's  failure  to 
establish  by  her  evidence  that  the  board  knew  of  a  critical 
speech  she  made  to  the  women's  club  when  it  acted  on  her 
nonrenewal  resulted  in  a  verdict  for  the  school  board.81 
Finally,  a  principal  who  was  convicted  of  submitting  false 
documents  to  the  Internal  Revenue  Service  could  not  show 
that  the  real  reason  for  his  dismissal  was  not  his  conviction 
of  a  crime  but  his  unsuccessful  candidacy  for  the  position 
of  superintendent.82  These  cases  teach  us  that  a  plaintiffs 


76.  103  S.  Ct.  948.  9  Ed.  L.  Rptr.  23  (1983).  See  also.  Ullman,  Upon 
the  Advent  of  Perry:  A  Review  and  Analysis  of  the  Constitutional 
Challenges  to  the  Use  of  School  Mail  Facilities  by  Minority  Representa- 
tives,! Ed.  L.  Rptr.  475  (January  13.  1983).  Another  issue  concerning  the 
use  of  interschool  mail  distribution  systems  by  employee  organizations  is 
whether  the  practice  violates  the  federal  laws  and  regulations  governing  the 
carriage  of  mail  by  the  U.S.  Postal  Service.  See,  Moran&  McGhehey,  op. 
cit,  supra  note  61.  at  102. 

77.  Washington  Educ.  Ass  ri  v.  Smith,  638  P.2d  77  (Wash.  1981);  Local 
995  v.  Richmond,  415  F.  Supp.  325  (E.D.  Va.  1976):  City  of  Charlotte  v. 
Local  660,  426  U.S.  283  (1976). 

78.  Mt.  Healthy  v.  Doyle,  429  U.S.  at  287  (1977). 

79.  Dewey  v.  University  of  New  Hampshire,  694  F.2d  KlstCir.  1982). 

80.  Diggles  v.  Corsicana  Indep.  School  Dist.,  529  F.  Supp.  169  (D.C. 
Tex.  1981). 

81.  Meyr  v.  Board  of  Educ,  572  F.2d  1229  (8th  Cir.  1978). 

82.  Logan  v.  Warren  County  Bd.  of  Educ,  549  F.  Supp.  l45(S.D.Ga. 
1982). 


failure  to  articulate  in  his  pleading  or  to  show  via  his 
evidence  a  rational  or  causal  connection  between  some  { 
specific  protected  activity  and  the  employer's  action  will 
defeat  the  employee's  claim  for  relief. 

On  the  other  hand,  allegations  and  proof  of  a  knee-jerk 
reaction  to  some  protected  conduct,  a  statement  of  reasons 
(either  oral  or  in  writing)  that  indicates  in  any  way  that  the 
employer's  action  was  motivated  by  some  protected  con- 
duct, or  the  absence  of  any  other  plausible  explanation  for 
the  employee's  transfer,  termination,  or  reprimand  suffices 
in  most  cases  to  establish  a  prima  facie  case  and  to  shift  the 
burden  of  proof  to  the  employer.83 

The  employer's  burden  of  proof  is  not  insurmountable, 
however.  If  it  shows  by  the  preponderance  of  the  evidence 
that  it  would  have  taken  the  action  even  without  the 
conduct  at  issue,  it  has  met  its  burden.84  In  a  Sixth  Circuit 
case  the  court  found  that  a  teacher/ coach  had  not  been 
renewed  because  he  threatened  to  kill  the  athletic  director 
and  others  and  not  because  he  had  criticized  the  athletic 
program  at  his  school.85  In  an  Eighth  Circuit  case86  the 
board  of  education  convinced  the  court  that  a  principal 
was  transferred  to  a  smaller  school  because  of  his  poor 
performance  after  several  warnings  and  after  efforts  had 
been  made  to  improve  his  performance.  Both  of  these  cases 
and  others  like  them  are  simply  factual  determinations 
based  on  the  evidence  presented  in  court. 

This  shifting  of  the  burden  of  proof  may  have  led  some 
administrators  to  believe  that  a  probationary  or  nontenured 
faculty  member  can  use  the  pretext  of  First  Amendment 
conduct  to  compel  the  school  board  to  show  cause  for  his 
nonrenewal  in  the  same  manner  as  proving  the  grounds  for 
the  dismissal  of  a  tenured  teacher.  This  belief  is  an  incorrect 
understanding  or  a  misreading  of  the  law.87 

An  excellent  discussion  of  the  legal  inferences  that  may 
and  may  not  be  drawn  from  the  denial  of  tenure  appears  in 
the  Fourth  Circuit  decision  of  Mayberry  v.  Dees.  The 
court  observed: 

There  appears  to  lurk  in  some  quarters  a  belief  that 
the  jury  would  have  been  within  its  right  to  infer  from 
five  years  of  continuous  service  by  Mayberry,  satisfactory 
enough  to  merit  repeated  yearly  reappointments . . .  that 


83.  Aebisher  v.  Ryan,  622  F.2d  651.  This  and  all  other  "letter  of 
reprimand"  cases  fall  into  the  knee-jerk-reaction  category.  See  also.  Abston 
v.  Woodard,  398  So.  2d  237  (plaintiff  able  to  convince  court  that  the  board 
had  to  know  about  his  activity);  Daulton  v.  Affeldt,  678  F.2d  487  (4th  Cir. 
1982)  (defendant  admitted  that  he  considered  plaintiffs  critical  and  pro- 
tected remarks  when  evaluating  her  performance). 

84.  Mt.  Healthy  v.  Doyle,  429  U.S.  at  287  (1977). 

85.  White  v.  South  Park  lndep.  School  Dist.,  693  F.2d  1 163,  1 167  (5th  . 
Cir.  1982). 

86.  Smith  v.  West  Memphis  School  Dist.,  635  F.2d  708  (8th  Cir.  1980).  j 

87.  Mayberry  v.  Dees,  663  F.2d  493,  502  (4th  Cir.  1981);  Hillis  v.  | 
Stephen  F.  Austin  State  Univ.;  665  F.2d  547  (5th  Cir.  1982). 


some  unworthy  reason  must  have  underlain  his  failure  to 
win  tenure,  and  that  negative  reaction  to  his  criticism 
was,  indeed,  the  occasion  of  unmerited  mistreatment. 
Such  a  suspicion  is  no  more  than  that,  unsupported  by 
evidence,  and  at  complete  odds  with  the  concept  of 
tenure  as  it  exists  in  American  institutions  of  higher 
learning.88 

!  Michigan  State  University  met  its  burden  of  proof  in 
response  to  a  suit  by  a  nontenured  faculty  member  by 
Showing  that  the  tenured  members  of  the  plaintiffs  depart- 
ment had  voted  unanimously  to  recommend  against  his 
jeing  granted  tenure.89  It  appears  that  the  defendant's 
jjurden  is  merely  to  prove  by  the  preponderance  of  the 
Evidence  that  there  was  a  legitimate  reason  for  not  re- 
appointing a  nontenured  teacher  rather  than  that  the  reason 
Itself  was  valid  or  sustained  by  the  preponderance  of  the 
pvidence.90  However,  this  may  be  a  distinction  without  a 
(iifference  to  many  administrators,  judges,  and  juries  if  it  is 
hot  effectively  called  to  their  attention. 

Another  subtlety  in  Ml.  Healthy  is  that  when  other 
bermissible  grounds  support  its  decision  to  dismiss  or 
,'ransfer  an  employee,  a  board  of  education  may  take  into 
account  conduct  protected  by  the  First  Amendment  to 
make  it  more  certain  that  its  decision  is  correct.  The 
iupreme  Court  said, 


88.  Mayberry  v.  Dees,  663  F.2d  at  513. 

89.  Hilderbrand  v.  Board  of  Trustees.  662  F.2d  at  444  (6th  Cir.  1981 ). 

90.  This  burden  of  proof  is  identical,  in  my  opinion,  to  the  burden 
placed  on  an  employer  charged  with  discrimination  under  Title  VII  of  the 
-ivil  Rights  Act  of  1964.  See  Texas  Dept.  of  Community  Affairs  v. 
|Jurdine.  450  U.S.  248  (1981). 
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A  borderline  or  marginal  candidate  should  not  have  the 
employment  question  resolved  against  him  because  of 
constitutionally  protected  conduct.  But  that  same  candi- 
date ought  not  to  be  able,  by  engaging  in  such  conduct, 
to  prevent  his  employer  from  assessing  his  performance 
record  and  reaching  a  decision  not  to  rehire  on  the  basis 
of  the  record,  simply  because  the  protected  conduct 
makes  the  employer  more  certain  of  the  correctness  of  its 
decision  [emphasis  added].9' 

This  holding  can  be  very  important  in  those  cases  in 
which  the  teacher's  conduct  borders  on  insubordination, 
hostility,  and  rudeness  toward  superiors  and  co-workers. 


Conclusion 

The  instrument  for  balancing  the  First  Amendment 
interests  of  school  employees  and  the  interest  of  the  schools 
in  the  conduct  of  their  operations  has  been  struck  upon  the 
pages  of  the  Supreme  Court  Reporter  and  the  motives  of 
all  school  board  members  and  school  administrators  are 
on  the  scales,  waiting  to  be  measured.  But  in  the  final 
analysis,  the  test  is  fair  and  the  burdens  not  too  great  if  we 
are  to  maintain  any  respect  for  the  freedom  of  speech  in  an 
open  and  democratic  society.  The  administrators  of  our 
public  schools  may  have  to  adjust  their  management  style 
in  order  to  be  more  accepting  of  criticism,  but  in  the  long 
run  the  schools  will  benefit. 


91.  Mt.  Healthy  v.  Doyle,  429  U.S.  274. 286(1977).  See  also  Mayberry 
v.  Dees,  663  F.2d.  at  552;  Hillis  v.  Stephen  F.  Austin  State  Univ..  665  F.2d 
547  (5th  Cir.  1982). 
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Recent  Court  Decisions 


EMPLOYMENT  DISCRIMINATION:   TITLE  VII 
SUITS.  Peters  v.  Lieuallen,  693  F.2d  (9th  Cir.  1982). 

Facts:  Peters,  a  black  man,  applied  for  the  position  of 
Compliance  Officer  with  the  Oregon  State  Board  of  Higher 
Education.  Applicants  were  reduced  to  nine,  of  whom 
Peters  was  one.  The  nine  candidates  were  interviewed  and 
reduced  to  five,  which  number  excluded  Peters  but  in- 
cluded two  blacks  and  a  Hispanic.  A  white  woman  was 
chosen.  Peters  sued,  alleging  that  the  board's  selection 
system  violated  Title  Vll  of  the  Civil  Rights  Act  in  two 
ways:  It  discriminated  against  all  blacks  (disparate  impact) 
and  discriminated  against  him  in  its  specific  application 
(disparate  treatment).  The  district  court  dismissed  the  case 
because  it  found  no  discriminatory  intent  and  because 
blacks  were  included  in  the  final  five  candidates,  although 
it  said  that  Peters  was  well  qualified  for  the  position. 

Holding:  The  Ninth  Circuit  reversed,  finding  that  the 
district  court  had  both  misinterpreted  and  misapplied  Title 
VII.  With  respect  to  the  disparate  impact  claim,  which 
challenges  a  practice  that  is  neutral  on  its  face  but  has  a 
more  adverse  impact  on  minorities  than  on  others,  the 
appeals  court  said  that  the  plaintiff  does  not  have  to  prove 
discriminatory  intent  in  order  to  prevail.  It  found  some 
facts  that  supported  a  finding  of  disparate  impact  (e.g., 
inappropriate  composition  of  the  search  committee,  irrele- 
vant subjective  tests,  and  "dangerous"  criteria  when  con- 
sidering minority  candidates — like  "grammar,  English 
composition,  and  apparent  ego")  and  remanded  the  case 
on  this  issue  for  the  application  of  proper  standards. 

The  district  court  also  was  reversed  on  the  claim  of 
disparate  treatment — i.e.,  that  Peters  himself  had  been 
discriminated  against  in  this  particular  selection  process. 
First,  it  applied  the  standards  of  McDonnell  Douglas  v. 
Green  [41 1  U.S.  792  (1973)]  for  establishing  a  prima  facie 
case  in  a  Title  VII  employment  discrimination  suit  and 
found  that  Peters  had  satisfied  them.  It  then  rejected  the 
trial  court's  finding  that  no  discrimination  had  occurred 
because  other  blacks  were  included  among  the  five  top- 
ranked  candidates.  The  circuit  court  said  that  this  type  of 
"bottom  line"  analysis  had  been  rejected  in  Connecticut  v. 
Teal[73  L.Ed. 2d  130  (1982)].  It  then  concluded  this  issue 
by  stating:  "The  fact  that  a  particular  screening  device 
admits  some  members  of  a  protected  class  does  not  demon- 
strate an  absence  of  discrimination The  fact  that  other 

blacks  were  more  successful  than  Peters  is  insufficient  to 


rebut  a  prima  facie  case  of  discrimination."  Thus  both 
Title  VII  issues  were  remanded  to  the  district  court  for 
reconsideration. 


SUBJECTIVE  EVALUATIONS  MAY  BE  USED  IN 
SELECTING  TEACHERS.  Higgins  v.  Board  of  Educa- 
tion. 286  S.E.2d  682  (W.  Va.  1982). 

Facts:  Higgins,  an  English  teacher,  applied  for  a  promo- 
tion to  an  "incentive"  position  in  the  high  school.  She  was 
passed  over  in  favor  of  another  applicant,  Zimmerman, 
who  had  less  experience,  fewer  degrees,  and  lower  evalua- 
tions. Higgins  sued  the  board,  arguing  that  its  action  was 
arbitrary  and  in  violation  of  a  state  board  policy  on 
voluntary  transfer  and  promotion.  The  policy  required 
promotion,  transfer,  and  termination  to  be  based  on  a 
teacher's  evaluation,  and  not  on  fact  as  extraneous  thereto. 
She  argued  that  the  board  was  required  to  choose  her 
because  ( 1 )  she  had  a  master's  degree  while  Zimmerman 
had  only  a  bachelor's  degree,  (2)  she  had  taught  in  the 
school  system  for  more  years,  and  (3)  all  of  her  evaluations ' 
were  better  than  Zimmerman's  in  the  years  in  which  both1 
were  employed.  The  board  said  that  it  chose  Zimmerman ' 
because  she  "appeared  more  enthusiastic"  for  leading1 
extracurricular  activities,  had  a  "better  personality  for 
high  school  work,"  and  had  specific  high  school  experi-1 
ence  that  made  her  better  qualified.  The  trial  court  found ' 
for  the  school  board,  and  Higgins  appealed. 

Holding:  The  West  Virginia  Supreme  Court  affirmed, ! 
saying  that  "informed  subjective  judgment"  is  still  a  rele- 
vant criterion  under  the  state  policy.  It  observed: 

Normal  human  experience  indicates  that  there  are 
qualities  which  cannot  be  quantized  [sic]  such  as  elan, 
enthusiasm,  leadership,  and  talent  which  can  be  eval- 
uated only  through  personal  interaction  with  an  appli- 
cant and  ultimately  a  subjective  judgment  about  his  or ; 
her  potential  to  do  a  new  job. 
The  court  refused  to  endorse  a  "mechanical"  type  of 
comparison.  Even  on  the  yearly  evaluations  in  whichi 
Higgins' principal  had  rated  her  higher  than  Zimmerman's 
principal  had  placed  Zimmerman,  the  court  said  that  it  is! 
not  possible  to  conclude  from  the  scores  alone  that  Higgins, 
is  a  better  teacher.  It  is  just  as  reasonable,  the  court  said,  to,. 
infer  that  the  difference  is  attributable  to  a  rater  withjj 
higher  expectations  than  the  person  who  rated  Higgins.  ( 
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HEARING  EXAMINER  AS  REPLACEMENT  FOR 
BOARD  HEARING.  Wyoming  Dept.  ofEduc.  v.  Barber, 
>49P.2d681(Wyo.  1982). 

Facts:  A  Wyoming  school  district  chose  an  educational 
psychologist  who  did  not  meet  the  state  board  of  edu- 
ction's requirements  for  certification  as  a  superintendent 
:o  be  its  superintendent.  The  district  asked  the  state  board 
\o  waive  the  requirements  and  to  certify  its  candidate. 
Barber.  The  board  denied  the  request.  Barber  and  the 
school  district  asked  for  a  hearing  on  that  decision.  Instead 
jf  hearing  the  appeal  itself,  the  board  appointed  a  hearing 
bfficer,  who  conducted  the  hearing  and  recommended  that 
[he  decision  to  deny  Barber's  certificate  be  affirmed.  The 
joard  adopted  that  recommendation,  and  Barber  and  the 
lichool  district  brought  suit  in  the  state  district  court,  which 
reversed  the  board's  decision.  The  board  appealed. 
'  Holding:  The  Wyoming  Supreme  Court  reversed  in 
favor  of  the  board.  After  rejecting  Barber's  contention  that 
:he  state  superintendent,  not  the  state  board,  was  the  final 
enforcer  of  certification  regulations,  it  addressed  Barber's 
pue  process  claims.  The  most  significant  of  them  was  that 
^he  board  had  denied  due  process  because  the  individual 
board  members  did  not  hear  the  evidence.  The  court  said 
[hat  the  board's  appointment  of  an  independent  hearing 
officer  was  proper.  Citing  a  1936  United  States  Supreme 
Court  decision,  it  said  that  "deciding  officers  need  not  take 
Evidence  and  all  that  is  required  is  that  they  understand  the 
evidence  before  rendering  a  decision."  The  reason  for  this 
jTile  is  that  (a)  often  the  members  cannot  all  be  present 
throughout  the  proceedings,  and  (b)  the  overriding  con- 
sideration is  that  "the  hearing  be  conducted  in  a  fair,  open, 
ind  impartial  manner  by  unbiased  officials."  In  this  case 
(he  board's  decision  to  use  a  hearing  examiner  resulted  in  a 
fairer  hearing  because  of  the  board's  substantial  contact 
Aith  the  case  before  the  request  for  a  hearing. 
'  Having  made  this  point,  the  court  found  that  the  deci- 
sion was  supported  by  "substantial"  evidence  and  reversed 
he  trial  court. 


vised  because  the  teacher  was  still  eating  her  lunch.  The 
student  sued  the  teacher  and  the  school  board,  asserting 
that  the  teacher  was  negligent  in  leaving  the  class  unsuper- 
vised and  that  the  injury  was  a  foreseeable  result  of  the 
teacher's  negligence.  From  a  directed  verdict  for  both  de- 
fendants (teacher  and  school  board)  the  plaintiff  appealed. 

Question:  Does  a  sixth-grade  teacher  have  a  duty  to  see 
that  there  is  adult  supervision  of  her  class  at  all  times?  No. 

Holding:  The  Court  of  Appeals  affirmed  the  trial  court. 
Citing  the  Restatement  of  Torts,  it  said  that  an  act  is 
negligent  if  the  actor  intentionally  creates  a  situation  that 
he  knows,  or  should  have  known,  is  likely  to  cause  a  third 
person  to  act  in  such  a  manner  as  to  create  an  unreasonable 
risk  of  harm  to  another.  In  this  case  there  had  been  two 
incidents  of  student  misconduct  preceding  the  sword  fight 
that  the  plaintiff  said  made  the  accident  foreseeable.  One 
was  an  eraser  fight  in  the  class  on  the  day  before  when  the 
children  were  left  unsupervised.  The  other  was  an  "orange 
fight"  in  the  hall  near  the  classroom  several  weeks  before 
the  accident.  The  court  said  that  these  were  incidents  of 
unruly  conduct  but  were  not  sufficient  to  charge  the  teacher 
with  the  requisite  knowledge  that  the  pupils  might  injure 
each  other  in  her  absence.  For  negligence  to  be  proved  it 
must  be  shown  that  the  teacher  knew  or  should  have 
known  of  the  children's  propensities  to  this  type  of  conduct 
and  that  she  could  have  reasonably  foreseen  that  failure  to 
control  these  propensities  would  result  in  injury.  The  facts 
did  not  establish  this  "foreseeability"  and  thus  negligence 
by  the  teacher  had  not  been  proved. 


AUTHORITY  OF  EMPLOYEES  TO  OBLIGATE 
SCHOOL  BOARD.  Communitv  Projects  For  Students. 
Inc.  v.  Wilder,  298  S.E.2nd  434  (N.C.  App.  Ct.  1982). 


FORTS:  TEACHER  SUPERVISION  OF  SIXTH- 
GRADE  CLASS.  James  v.  Charlotte- Mecklenburg  Board 
pf  Education,  Civ.  No.  8226SC95  (N.C.  Ct.  of  Appeals, 
Feb.  15,  1983). 

Facts:  Two  students  in  a  sixth-grade  class  were  engaged 
ti  a  pencil  "sword  fight."  One  of  the  pencils  flew  back  and 
Kit  another  student  in  the  eye.  As  a  result,  the  child  suffered 
permanent  blindness.  The  incident  occurred  right  after  the 
class  had  returned  from  the  lunchroom;  they  were  unsuper- 


Facts:  A  salesman  for  the  plaintiff  corporation  asked  the 
principal  of  a  Nash  County  high  school  about  the  possi- 
bility of  selling  his  merchandise  to  school  organizations  for 
resale  by  those  groups  in  fund-raising  endeavors.  He  was 
directed  to  Wilder,  a  teacher  and  choral  director,  who 
wanted  to  raise  money  for  the  school  chorus.  Wilder  signed 
two  purchase  orders  for  870  decorative  oil  lamps,  which 
were  delivered  with  an  invoice  for  $4, 1 06.  Wilder  ended  his 
employment  three  months  later.  Soon  thereafter  the  prin- 
cipal sent  the  plaintiff  checks  for  $1,272  and  some  of  the 
unsold  lamps,  leaving  an  unpaid  balance  of  $2,458.  No 
further  payment  was  made.  The  plaintiff  sued  Wilder,  the 
high  school,  the  school  board,  and  the  individual  board 
members.  The  plaintiff  contended  that  a  contract  existed 
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between  it  and  the  board  on  at  least  one  of  three  legal 
theories:  ( 1 )  the  express  authority  of  Wilder  to  contract  for 
the  board,  (2)  Wilder's  implied  or  apparent  authority  to 
contract,  and  (3)  the  ratification  of  the  contract  by  the 
principal.  The  trial  judge  granted  a  directed  verdict,  and 
the  plaintiff  appealed. 

Holding:  The  court  of  appeals  affirmed.  Citing  G.S. 
115C-522(a)  as  authority,  it  said  that  the  local  school 
board  alone  had  the  authority  to  enter  into  or  authorize 
purchase  of  supplies  and  equipment.  The  teacher  had 
neither  express  nor  apparent  authority  to  obligate  the 
board,  and  those  who  deal  with  public  officials  are  deemed 
to  have  notice  of  the  nature  and  extent  of  such  officials' 
authority  to  bind  their  employer.  The  appellate  court  also 
rejected  the  plaintiffs  third  contention,  saying  that  there 
was  no  evidence  that  the  board  authorized  the  principal  to 
ratify  the  contract. 


SCHOOL  ADMINISTRATORS  ARE  RESPONSIBLE 
FOR  KNOWING  LEGAL  CONSEQUENCES  OF 
CHANGES  IN  TEACHERS'  STATUS.  Meacham  v. 
Montgomery  County  Board  of  Education,  Civ.  No. 
8119SC1353  (N.C.  Ct.  of  Appeals,  Nov.  16,  1982). 

Facts:  The  plaintiff  is  a  teacher  who  had  a  severe  medical 
problem  that  interfered  with  her  teaching  and  later  required 
major  surgery.  On  the  advice  of  the  superintendent  and  the 
school  finance  officer,  she  took  a  medical  leave  of  absence. 
The  finance  officer  then  recommended  that  she  apply  for  a 
disability  retirement,  assuring  the  teacher  that  the  "retire- 
ment . . .  was  just  a  formality  because  the  state  regulations 
provide  that  the  benefits  [would]  stop  automatically"  when 


she  returned  to  work  at  the  beginning  of  the  next  school , 
year.  Relying  on  this  advice,  the  plaintiff  applied  for  and 
received  a  disability  retirement.  Following  successful  sur- 
gery, she  told  the  superintendent  that  she  would  be  able  to 
resume  her  teaching  duties  in  the  fall.  At  that  time  she  was 
correctly  informed  that  a  disability  retirement  constitutes  a 
resignation.  The  superintendent  then  told  her  that  she  no 
longer  was  a  tenured  teacher  in  the  Montgomery  County 
schools  and  would  not  be  rehired. 

The  teacher  sued,  contending  that  the  superintendent 
and  finance  officer  had  misled  her  and  therefore  the  board 
should  be  required  to  continue  her  as  a  tenured  teacher  in 
good  standing.  The  trial  court  granted  summary  judgment 
for  the  school  board,  but  the  court  of  appeals  reversed.  On 
remand  the  trial  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  once  more  appealed. 

Holding:  The  appellate  court  reversed  again,  saying  that 
there  were  disputed  issues  of  material  fact  as  to  whether  the 
school  board  should  be  estopped  from  denying  plaintiff 
her  status  as  a  tenured  teacher.  It  said  that  equitable 
estoppel,  which  would  require  the  school  board  to  reinstate 
the  teacher  and  prohibit  it  from  dealing  with  her  in  any 
way  other  than  as  a  tenured  teacher,  does  not  require  that 
the  school  administrators  have  deliberately  misled  the 
plaintiff.  (The  finance  officer  had  testified  that  he  "didn't 
know"  his  advice  was  wrong. )  Restating  what  it  had  said  in 
its  first  opinion,  the  court  said  that  the  "finance  officer  was 
an  agent  of  defendant  and  he  is  chargeable  with  knowledge 
of  the  implications  of  a  teacher's  election  to  apply  for 
disability  retirement  benefits."  It  rejected  the  board's  con- 
tention that  the  teacher  was  required  to  make  extensive 
inquiry  for  herself  after  being  advised  that  the  "retirement 
aspect  was  just  a  formality."  Thus  the  summary  judgment 
for  the  school  board  was  reversed  and  a  new  trial  ordered 
in  which  the  teacher  will  prevail  if  she  can  show  that  she 
was  misled  by  the  school  administrator's  advice. 


